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RESPONDENTS-APPELLEES’ SUPPLEMENTAL BRIEF 
 

 This supplemental brief relates to HRS § 91-7, a provision in Hawaii’s Administrative 

Procedure Act that provides a means for interested persons in the State of Hawaiʻi to obtain “a 

judicial declaration as to the validity” of state agency rules.  The section does not regulate or burden 

commerce in any way.  As the statute does not interfere with the natural functioning of the 

interstate market, it does not implicate the Commerce Clause.  

Against this backdrop, the Court’s remaining questions are relatively straightforward.  This 

Court has already concluded that the language in HRS § 91-7(a) creates a jurisdictional 

requirement governing where a judicial declaration as to the validity of rules may sought.  Hawaii 

Home Infusion Associates v. Befitel, 114 Hawaiʻi 87, 92, 157 P.3d 526, 531 (2007).  There is no 

circuit court in which Petitioner-Appellant Booking.com B.V. (“Booking”) can bring a claim that 

complies with that requirement.  Booking has consistently asserted that it is a foreign 

corporation—“a resident of the Netherlands, with its headquarters in Amsterdam.”  JEFS 2 at ¶ 1.  

Nothing in this matter disturbs Befitel’s statutory analysis or compels this Court to engage in the 

extraordinary task of overturning its own precedent.  

I. ARGUMENT 

A.  HRS § 91-7(a) Does Not Implicate the Commerce Clause. 

While the Commerce Clause explicitly grants Congress the power to regulate commerce, 

the U.S. Supreme Court has also read into the clause a prohibition against state laws that “unduly 

restrict interstate commerce.”  Tennessee Wine and Spirits Retailers Ass’n. v. Thomas, 588 U.S. 

504, 514 (2019).  This negative aspect of the clause, known as the dormant Commerce Clause, 

prohibits economic protectionism, or “regulatory measures designed to benefit in-state economic 

interests by burdening out-of-state competitors.”  Nat’l Pork Producers Council v. Ross, 598 U.S. 
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356, 369 (2023) (cleaned up) (discussing the Court’s jurisprudence with respect to the dormant 

Commerce Clause).  Crucial to the analysis of HRS § 91-7(a), the dormant Commerce Clause is 

concerned with state laws that interfere “with the natural functioning of the interstate market either 

through prohibition or through burdensome regulation.”  McBurney v. Young, 569 U.S. 221, 235 

(2013) (citation omitted).  A statute “that neither prohibits access to an interstate market nor 

imposes burdensome regulation on that market” does not implicate the Commerce Clause.  Id.  

This Court has acknowledged this principle in State v. Alangcas—“[w]here legitimate commerce 

is not burdened by state law, the doctrine of the dormant commerce clause is inapplicable.”  134 

Hawai‘i 515, 536, 345 P.3d 181, 202 (2015).  

The U.S. Supreme Court’s analysis of Virginia’s Freedom of Information Act (FOIA) in 

McBurney is illustrative of this foundational concept.  In McBurney, citizens of states other than 

Virgina brought several claims challenging the provision in Virginia’s FOIA law that provided 

citizens of Virginia inspection and copying access to public records but did not grant such a right 

to non-Virginians.  Id. at 226.  The Court concluded that Virginia’s citizens-only provision neither 

regulates nor burdens interstate commerce; instead, it “provides a service to local citizens that 

would not otherwise be available at all.”  Id. at 235.  The Court ultimately concluded that the 

provision did not implicate the dormant Commerce Clause.  Id. at 236. 

The same conclusion applies here.  As with Virginia’s FOIA law, HRS § 91-7(a) provides 

access to judicial review in a narrow circumstance not otherwise available.  Section 91-7(a) 

liberalizes the standing requirement for obtaining a determination as to the validity of agency rules 

to those that are “‘affected’ by or ‘involved’ with the validity of an agency rule” Asato v. 
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Procurement Pol’y Bd., 132 Hawaiʻi 333, 343, 322 P.3d 228, 238 (2014).1  The challenger need 

not have an “injury-in-fact” under HRS § 91-7(a).  Id. at 341, 322 P.3d at 236.  But that in no way 

burdens interstate commerce.  Section 91-7(a) does not interfere with the natural functioning of 

any interstate market.  Indeed, out-of-state actors are permitted to pursue declaratory relief in 

“cases of actual controversy” should their rights be implicated by an agency rule they believe is 

invalid.  See HRS § 632-1.  Providing an alternative avenue for challenging Hawaiʻi agency rules 

is simply not the kind of burdensome market regulation contemplated by dormant Commerce 

Clause jurisprudence. 2   Section 91-7(a) does not fit the “common thread” among dormant 

Commerce Clause violations—that is, provisions where “the state interfered with the natural 

functioning of the interstate market either through prohibition or through burdensome regulation.”  

McBurney, 569 U.S. at 235 (citation omitted).  

Application of the dormant Commerce Clause analysis underscores its inapplicability to 

HRS § 91-7(a).  This Court has stated that the first step in deciding whether a statute violates the 

dormant Commerce Clause is determining whether a statute “discriminates on its face against 

 
1  The text of HRS § 91-7(a) provides that: 

Any interested person may obtain a judicial declaration as to the 
validity of an agency rule as provided in subsection (b) by bringing 
an action against the agency in the circuit court or, if applicable, the 
environmental court, of the county in which the petitioner resides or 
has its principal place of business. 

2  Whether HRS § 91-7(a) implicates other constitutional provisions is not currently 
before the Court.  In any event, other constitutional provisions that protect against the differential 
treatment of citizens and non-citizens are not likely to be applicable here.  For example, the 
Privileges and Immunities Clause, Art. I, § 10, cl. 2, is not implicated because it has been 
interpreted not to extend its protections to corporations such as Booking.  Tennessee Wine and 
Spirits Retailers Ass’n v. Thomas, 588 U.S. 504, 516 (2019) (citing Western & Southern Life Ins. 
Co. v. State Bd. of Equalization of Cal., 451 U.S. 648, 656 (1981)).  And, in any event, it is unclear 
whether Booking is entitled to the protections of the Privileges and Immunities Clause, as it is a 
non-U.S. company and would not be a citizen of any U.S. state.  
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interstate commerce.”  CompUSA Stores, L.P. v. State Department of Taxation, 142 Hawai‘i 304, 

311, 418 P.3d 645, 652 (2018).  Discrimination is defined as “differential treatment of in-state and 

out-of-state economic interests that benefits the former and burdens the latter.”  Id. (emphasis 

added).  Section 91-7(a) does not involve differential regulation of economic interests.  It provides 

a specific avenue for challenging the validity of a state agency rule.  It is not like the tax provision 

considered in CompUSA Stores, L.P., which taxed only the import of tangible personal property 

into the State and not the acquisition of personal property through intrastate commerce.  142 

Hawai‘i at 312, 418 P.3d at 653.  Nor is it comparable to the various other “discriminatory” statutes 

considered by the U.S Supreme Court.  See e.g., Chemical Waste Management, Inc. v. Hunt, 504 

U.S. 334, 342 (1992) (finding a surcharge on hazardous waste from other States to be 

discriminatory because it imposed a higher fee on the disposal of out-of-state waste than on the 

disposal of identical in-state waste); Tennessee Wine and Spirits Retailers Ass’n v. Thomas, 588 

U.S. 504, 539 (2019) (finding a two-year residency prerequisite to obtaining an alcohol retailer 

license to be discriminatory under the dormant commerce clause).  Section 91-7(a) does not 

“erect[] an economic barrier protecting [] local industry against competition from without the 

State.”  Dean Milk Co. v. Madison, 340 U.S. 349, 354 (1951) (finding that provisions excluding 

the sale of milk produced and pasteurized out-of-state were discriminatory under the dormant 

Commerce Clause).  HRS § 91-7(a) is not the type of provision that leads to protectionist warping 

of interstate commerce that the dormant Commerce Clause prohibits.  

Even considered under the Pike v. Bruce Church, Inc., 397 U.S. 137 (1970) dormant 

Commerce Clause balancing inquiry for non-facially discriminatory statutes (Pike balancing), 

HRS § 91-7(a) does not impose a burden on interstate commerce that “is clearly excessive in 

relation to the putative local benefits.”  Flynt v. Bonta, 131 F.4th 918, 925 (9th Cir. 2025) 
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(summarizing recent developments in dormant Commerce Clause jurisprudence and explaining 

the Pike balancing inquiry).  This is especially true because courts will typically accept the state’s 

articulation of the law’s benefits unless they are “illusory.”  Id.  As discussed above, HRS § 91-7(a) 

does not burden interstate commerce, let alone impose a “substantial” or “significant” burden.  Id.  

Section 97-1(a) does not prohibit out-of-state actors from engaging in commerce within Hawai‘i 

nor does it create a barrier to entry in any Hawai‘i market.  Even assuming that HRS § 91-7(a) 

places a negligible burden on interstate commerce, it is not excessive in relation to the local 

benefits it confers.  HRS § 91-7(a) lowers the standing threshold for pursuing a certain kind of 

judicial declaration, and limiting the availability of this avenue of relief to residents or those with 

a principal place of business in Hawaiʻi preserves the resources of the courts while serving those 

most likely to have objections to a state agency rule.  Cf. McBurney, 569 U.S. at 236 (“Such 

policies, while perhaps ‘protectionist’ in a loose sense, reflect the essential and patently 

unobjectionable purpose of state government—to serve the citizens of the State.”).  And out-of-

state claimants are certainly not barred from vindicating their rights in Hawai‘i courts.  Such 

Claimants are free, for example, to pursue declaratory relief under HRS § 632-1, or to pursue 

others claims in cases where their rights have been implicated.  Indeed, Booking’s tax appeal, in 

which it obtained the very relief it sought in this action, underscores the availability of such 

remedies to out-of-state actors.3  See Booking.com B.V., 1CTX-21-0001613, Dkt. 31 (Taxpayer-

Appellant Booking.com B.V.’s Motion for Partial Summary Judgment) (Jul. 07, 2022), 1–2 fn. 1; 

 
3  Contrary to what Booking might have suggested at oral argument, an out-of-state 

claimant need not wait for the State to make an assessment of taxes before challenging an 
allegedly unlawful tax.  The claimant can make a claim for a refund and then file an appeal if the 
State does not issue a denial of the claim within 180 days.  HRS § 232-14.5(b).   
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Dkt. 125 (Order Granting Taxpayer-Appellant Booking.com B.V.’s Motion for Partial Summary 

Judgment Filed July 7, 2022) (May 08, 2023).4  

B. There is No Compelling Reason to Overrule Hawaii Home Infusion Associates 
v. Befitel. 

 
As HRS § 91-7 does not implicate the dormant Commerce Clause, there is no reason to 

depart from the doctrine of stare decisis and disturb the settled reasoning of Hawaii Home Infusion 

Associates v. Befitel, 114 Hawaiʻi 87, 157 P.3d 526 (2007).  The doctrine of stare decisis is, in 

part, the Court’s “self-restraint” with respect to overruling its prior decisions.  HELG Admin. 

Servs., LLC v. Department of Health, 154 Hawaiʻi 228, 235, 549 P.3d 313, 320 (2024).  And this 

Court has repeatedly noted that it “should not depart from the doctrine of stare decisis without 

some compelling justification.”  Id. (citation omitted).  In other words, “a court should not overrule 

its earlier decisions unless the most cogent reasons and inescapable logic require it.”  Id.  (citation 

omitted).  For example, in HELG, this Court overruled sixty-year-old precedent with respect to a 

child’s ability to claim loss of parental consortium where a parent is severely injured but not killed 

because of a marked shift in legal reasoning.  Id., 154 Hawai‘i at 235–36, 549 P.3d at 320–21.  The 

court noted that an increasing number of states had begun to recognize the claim and that its own 

recent reasoning had indicated a shift in its view with respect to the value of society and 

companionship between parents and children since it previously considered the issue.  Id.  

There is no such compelling justification here.  As discussed above, HRS § 91-7(a) does 

not implicate the dormant Commerce Clause.  Supra. pp. 1–5.  Neither party has raised other 

 
4  The court may take judicial notice of the court records in Booking’s tax appeal 

proceedings.  See Hawaiʻi Rules of Evidence Rule 201; State v. Abdon, 137 Hawai‘i 19, 26, 364 
P.3d 917, 924 (2016) (“The most frequent use of judicial notice of ascertainable facts is in noticing 
the content of court records.”  (quoting State v. Akana, 68 Haw. 164, 165, 706 P.2d 1300, 1302 
(1985))). 
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constitutional issues or questions as to the validity of the Court’s interpretation of HRS § 91-7(a) 

in Befitel.  That interpretation has been the law for the past 18 years—“overruling the decision 

would dislodge settled rights and expectations” and potentially require a legislative response.  State 

v. Garcia, 96 Hawaiʻi 200, 206, 29 P.3d 919, 925 (2001) (quoting Hilton v. S.C. Pub. Railways 

Comm’n, 502 U.S. 197, 202 (1991)); cf. Garcia, 96 Hawai‘i at 206, 29 P.3d at 925 (stare decisis 

has “special force in the area of statutory interpretation” where “the legislative power is 

implicated”).  Befitel remains good law and should not be disturbed here.   

C. There is No Circuit Court in Which Booking Could Bring an Action Under 
HRS § 91-7(a). 

 
The plain text of HRS § 91-7(a) states that: 

Any interested person may obtain a judicial declaration as to the 
validity of an agency rule as provided in subsection (b) by bringing 
an action against the agency in the circuit court or, if applicable, the 
environmental court, of the county in which the petitioner resides or 
has its principal place of business. 

As this court concluded in Befitel, the “may” used in this section implies that there are alternative 

courses of action a plaintiff could pursue, not that there are alternative venues available to that 

plaintiff for this particular remedy.  114 Hawaiʻi at 92, 157 P.3d at 531.  This Court also concluded 

that a plaintiff must reside or have its principal place of business in the county in which the 

adjudicating circuit court sits and initiating such an action in the wrong circuit is a jurisdictional 

defect mandating dismissal.  Id., 114 Hawai‘i at 93, 157 P.3d at 532.  Here, there is no circuit in 

which Booking could validly bring its HRS § 91-7 claim.  Booking has consistently asserted that 

it is a foreign corporation, “a resident of the Netherlands, with its headquarters in Amsterdam.”  

JEFS 2 at ¶ 1.5  The record suggests that Booking maintains no place of business within any circuit 

 
5  Citations to the record on appeal from the circuit court are to the JEFS docket 

number, as listed in the Case Detail Docket List contained in the Supplemental Record on Appeal 
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of the State of Hawaiʻi.  See JEFS 2 at ¶ 7–8 (Complaint); ICA 51 at 3 (Op. Br).  Befitel mandates 

dismissal of Booking’s HRS § 91-7 claim.   

D. This Matter Can Be Resolved Without Addressing the Commerce Clause or 
Befitel. 

 
The foregoing discussion notwithstanding, the Court need not reach the potential 

jurisdictional issues in Booking’s claim under HRS § 91-7 to dispose of this matter.  As 

Respondents-Appellees have argued, Judge Chang did not abuse his discretion by dismissing this 

case when Booking was raising the same arguments, and was entitled to the same relief in its tax 

appeal.  5/10/22 Tr., ICA 40 at 11:3-11:10.  Whether to issue a declaratory judgment is ultimately 

a matter of discretion.  See Ching v. Case, 145 Hawai‘i 148, 165, 449 P.3d 1146, 1163 (2019); 

Kahaikupuna v. State, 109 Hawai‘i 230, 235, 124 P.3d 975, 980 (2005) (“The use of a declaratory 

judgment rests in the sound judicial discretion of the court, depending on the circumstances[.]”) 

(brackets omitted) (quoting Pacific Meat Co. v. Otagaki, 47 Haw. 652, 655–56, 394 P.2d 618, 620 

(1964)).  It is also well-settled that “courts will not entertain a declaratory judgment action if there 

is pending, at the time of the commencement of the action for declaratory relief, another action or 

proceeding to which the same persons are parties and in which the same issues may be 

adjudicated.”  Haas & Haynie Corp. v. Pac. Millwork Supply, Inc., 2 Haw. App. 132, 133–34, 627 

P.2d 291, 293 (1981).  Courts also have “inherent equity, supervisory, and administrative powers 

as well as inherent power to control the litigation process before them.”  Kawamata Farms, Inc. v. 

United Agri Products, 86 Hawaiʻi 214, 242, 948 P.2d 1055, 1083 (1997) (citation omitted).  Those 

“‘[i]nherent powers’ include ‘the control necessarily vested in courts to manage their own affairs 

so as to achieve the orderly and expeditious disposition of cases.’”  Wong v. Frank, 9 Haw.App. 

 
filed in the docket of the Intermediate Court of Appeals as ICA 73, followed by the relevant PDF 
page number, or if appropriate, the relevant paragraph number or transcript page and line.   
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249, 260, 833 P.2d 85, 91–92 (1992) (quoting Link v. Wabash R.R. Co., 370 U.S. 626, 630–31 

(1962)).  This Court may uphold the circuit court’s dismissal without engaging in any inquiry 

regarding the Commerce Clause or Befitel. 

II. CONCLUSION 

 For the foregoing reasons, Respondents-Appellees respectfully request that this Court 

affirm the dismissal of Booking’s complaint without prejudice. 

DATED:  Honolulu, Hawai‘i, January 22, 2026. 

 
 

 /s/ Sianha M. Gualano 
SIANHA M. GUALANO 
 
Counsel for Respondents-Appellees GARY S. 
SUGANUMA, in his official capacity as Director of 
Taxation, and STATE OF HAWAI‘I 
DEPARMENT OF TAXATION 
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