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PETITIONER/APPELLANT BOOKING.COM B.V.’S  
RESPONSE TO AMICUS CURIAE BRIEF OF TAX FOUNDATION OF HAWAII 

[FILED OCTOBER 1, 2025] 
 

 Comes now Booking.com B.V. (“Petitioner”) and files this Response to the Amicus 

Curiae Brief of Tax Foundation of Hawai῾i [Dkt. 23] (the “Amicus Brief”) filed herein on 

October 1, 2025 (this “Response”) pursuant to Rule 28(g) of the Hawai‘i Rules of Appellate 

Procedure.1 

 The Tax Foundation of Hawai῾i (the “Foundation”) correctly notes that public policy 

favors the resolution of litigation on the merits.  Amicus Brief at 2.  This policy extends to all 

litigation but is particularly compelling in the context of Hawai῾i Revised Statutes (“HRS”) § 91-

7.  The Hawai῾i Administrative Procedures Act (“HAPA”), like its federal counterpart, the 

Administrative Procedures Act, 5 U.S.C. §§ 551 - 559, exists in part to provide the public with a 

check and balance against legislative power.  See Asato v. Procurement Policy Bd., 132 Hawai῾i 

333, 345-46, 322 P.3d 228, 240-41 (2014) (stating that “without judicial review, there would be 

no check on the propriety of the agency’s actions under the law and the agency could be left to 

decide the legality of its own actions.”).   HAPA operates to curb potential abuses of that 

legislative power by allowing any interested person to bring suit to ensure that agency rules 

comply with the requirements of the Constitution.  See HRS § 91-7(b), (“The court shall declare 

the rule invalid if it finds that it violates constitutional or statutory provisions [.]”).  The 

Constitution does little to protect the people if it cannot be enforced by the people.  See 

 
1 Capitalized terms used but not defined in this Response shall have the meaning assigned to such 
term in Petitioner/Appellant Booking.com B.V.’s Application for Writ of Certiorari filed herein 
on August 6, 2025 [Dkt.1] (the “Application”).  As used herein, the term “Reply 
Memorandum” means Petitioner/Appellant Booking.com B.V.’s Reply Memorandum In 
Support of Its Application for Writ of Certiorari filed herein on September 12, 2025 [Dkt.13] .  
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Marbury v. Madison, 5 U.S. 137, 163 (1803) (“it is a general and indisputable rule, that where 

there is a legal right, there is also a legal remedy by suit or action at law, whenever that right is 

invaded.”).  

1. The ICA Decision immunizes the Department from challenges to its administrative 
rules under HRS § 91-7.   

Contrary to the Department’s statement in its Response to the Amicus Brief filed herein 

on October 6, 2025 [Dkt. 27] (the “Department’s Response”), the Foundation correctly 

concluded that the ICA Decision effectively renders the Department “immune from judicial 

review of its administrative rules and other written pronouncements.”  Amicus Brief at 2.  As a 

result of the ICA Decision, any person seeking to challenge the legality of an administrative rule 

promulgated by the Department is put in a catch-22 situation:  to have standing as an interested 

person under HRS § 91-7, the plaintiff must first seek a declaration that the rule “does not apply 

to it,” but the relief sought in any such claim “would restrain and interfere with the assessment or 

collection of taxes” and thus any such claim would be barred pursuant to the tax controversy 

exception in HRS § 632-1.  ICA Decision at 5.   

The Department tries to downplay the Foundation’s legitimate concerns about the far-

reaching impacts of the ICA Decision by flatly stating that the ICA Decision does not give the 

Department “blanket immunity” from challenges to its administrative rules because Department 

regulations may still be challenged under HRS § 91-7 if invalidating the regulation would not 

impact the Department’s ability to assess or collect taxes.  Department’s Response at 2.  The 

Department, however, does not provided a single example of an administrative rule that it would 

consider as not being related to the assessment of collection of taxes and thus not barred from 

legal challenge by HRS § 632-1.  In fact, if there were such a rule, it would likely be the rule at 

issue in this case.  The Rule relates to the sourcing of income from commissioned agents - 
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functionally determining whether that income is “used or consumed” in Hawai῾i for GET 

purposes.  The Rule does not directly impact assessment or collection of tax.  Nevertheless, the 

Department claims that it cannot be challenged. 

The Department also claims that the ICA Decision does not create “blanket immunity” 

from HRS § 91-7 actions because, even if barred by HRS § 632-1, a party subject to the 

allegedly unlawful regulation can still challenge it in an appeal to the Tax Appeal Court.   

Department’s Response at 2.  Setting aside the fact that the Department’s alternate argument 

confirms that the ICA Decision gives the Department “blanket immunity” with respect to HRS 

§ 91-7 actions, a challenge to the regulation under HRS § 91-7 is fundamentally different from a 

challenge to the regulation in a tax appeal and, because of these differences, challenging a 

regulation in a tax appeal is not an adequate substitute for challenging a regulation under HRS 

§ 91-7.  First, in order to challenge the validity of a regulation in a tax appeal, the interested 

person must first be issued an assessment by the Department for unpaid taxes.  See HRS 

§ 237-42 (stating that “[a]ny person aggrieved by any assessment of tax for any month or any 

year” may appeal the assessment in accordance with its provisions).  In contrast, under HRS 

§ 91-7, an interested person does not need to wait for the Department to issue an assessment to 

challenge an agency rule – that person can simply file an HRS § 91-7 action to initiate the 

challenge.    

In light of the foregoing, the Department has complete and total control over whether or 

when an assessment for unpaid taxes is ever issued, and therefore whether a particular rule could 

ever be challenged.   The Department has the sole authority to make any assessment by law 

required to be made by the Department.  HRS § 231-3(1).  Generally, the Department has three 

(3) years from the later of the date that an annual GET return is filed or the prescribed due date 
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for filing the return to issue an assessment.   HRS § 237-40.  And, where a taxpayer does not file 

GET returns, the Department has no limitations period for issuing an assessment. 

In the case of the Rule, HAR § 18-237-29.53-10(a)(3) was promulgated in 2018 and was 

challenged by Petitioner in 2019 under HRS § 91-7.  If a challenge under HRS § 91-7 is 

unavailable to Petitioner, who had no income sourced to Hawai῾i under the prior rule and had 

therefore never filed GET returns, Petitioner would have been unable to challenge the Rule until 

an assessment was issued.  And, the Department could have issued an assessment at any time, or 

never at all.  In this case, the Department did eventually issue an assessment, but not until over 

two years after the HRS § 91-7 action challenging the validity of the Rule was commenced.2  

Because the Petitioner did not previously file GET returns, the Department assessed penalties 

and interest on the tax liability pursuant to HRS § 231-39,3 which further illustrates the harm to 

the Petitioner and others similarly situated if the ICA Decision is affirmed by this Court – 

specifically, these interested persons would have to bear not only the risk of tax that accrues 

while a disputed regulation remains effective, but also the penalties and interest which are added 

on to and become a part of the tax liability.  See HRS § 231-39(b) (providing that penalties for 

failing to file a return, to pay tax, to pay tax after filing a return, and interest on underpayments 

of tax at the rate of 2/3% per month are added to and become a part of the tax liability).  

The Department may try to argue that Petitioner and others similarly situated can exercise 

control over a tax appeal and pursue a challenge to a regulation in that appeal by filing a GET 

 
2 The HRS § 91-7 action was commenced on January 18, 2019, and the Notice of Final 
Assessment was issued on November 10, 2021 (the “Assessment”). 
3 As disclosed by the Department in its Answering Brief to the ICA filed therein on March 23, 
2023 [Dkt. 77], the total amount of the Assessment was $19,737,315.28.  Of that amount, 
$10,273,208.57 is attributable to the accrual of penalties and interest on Petitioner’s purported 
liability.    
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return, paying the tax allegedly due, and then filing an amended return within three (3) years of 

the prescribed due date for the return to claim a refund of that tax paid.   See HRS § 237- 40(d).   

The obvious problem with this purported remedy is that an interested person who wants to 

challenge an allegedly invalid regulation would have to pay the tax due on account of the 

disputed regulation before they could challenge it, creating exactly the type of barrier to 

justice that HRS § 91-7 seeks to avoid.  See Asato, 132 Hawai῾i at 344, 322 P.3d at 239.  

Furthermore, while it is highly likely that the Department would deny such a refund claim, the 

Department is not obligated to do so – it could elect not to challenge the refund claim, in which 

case, an interested person would again not be able to challenge the regulation in any court.  If the 

Department denies the refund claim, the GET law provides that the Department ultimately 

retains complete control over the process – the Department would have three (3) years from the 

date of filing the refund claim to deny the claim, during which time an interested person would 

continue to endure harm as penalties and interest would continue accrue on the alleged liability.  

See HRS § 237-40(a) and HRS § 231-39.    

Further, HRS § 91-7 actions are not duplicative of tax appeals.  In an HRS § 91-7 action, 

the plaintiff is entitled to only a determination as to the validity or invalidity of the rule.  Other 

affirmative relief is unavailable to the plaintiff in the action.  See Asato, 132 Hawai῾i at 353, 322 

P.3d at 248 (granting relief invalidating an administrative rule under HRS § 91-7(b) but declining 

other affirmative relief requested).  In contrast, a tax appeal seeks to bring up any and all 

challenges to the assessment of tax, and the Tax Appeal Court is to determine the amount of tax 

owed, if any, based on the facts and law applicable to the taxpayer.  HRS § 232-13. 

Even in the situation where a taxpayer raises a constitutional challenge in the context of a 

tax appeal, the two claims are distinct:  an HRS § 91-7 challenge is a facial challenge seeking to 
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invalidate the rule because it “violates constitutional or statutory provisions, or exceeds the 

statutory authority of the agency, or was adopted without compliance with statutory rulemaking 

procedures,” HRS § 91-7(b), while a tax appeal raises any constitutional challenge to the 

application of the rule to the taxpayer.  See HRS § 232-11 (providing that the Tax Appeal Court 

“shall hear and determine appeals as provided in section 232-16 or 232-17” and “shall have the 

power and authority . . .  to decide all questions of fact and all questions of law, including 

constitutional questions, involved in any such matters[.]”).   

The foregoing illustrates the harm resulting to Petitioner and other similarly situated 

persons if the ICA Decision, which effectively holds that all actions brought under HRS § 91-7 

challenging a regulation promulgated by the Department are barred by the tax controversy 

exception in HRS § 632-1.  The HRS § 91-7 action and tax appeal are fundamentally different, 

and, as described above, these differences have tangible and adverse effects on Petitioner and 

other similarly situated, if actions challenging the Department’s rules are barred by HRS § 632-1.   

This Court should not allow the Department to stand as gatekeeper for all challenges to the 

validity of a regulation, as this would run contrary to the intent of HRS § 91-7, which was to 

liberalize standing requirements and remove barriers to justice for plaintiffs who may be affected 

by an invalid regulation.  See Asato, 132 Hawai῾i at 344, 322 P.3d at 239.  

2. Petitioner has standing to challenge the Rule under HRS § 91-7.   

The Foundation correctly concludes that HRS § 91-7 confers subject matter jurisdiction 

on the circuit court to hear challenges by interested persons regarding the validity of an 

administrative rule.   Amicus Brief at 2-3.  As noted by the Foundation, HRS § 91-7 “provides a 

clear jurisdictional basis with no exception for the Department or for taxes.”  Id. at 2.   The 

Foundation is correct – there is no language in HRS § 91-7 which excludes agency rules 
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promulgated by the Department from challenge under the statute, or which carves out tax rules 

specifically from being subject to challenge under an HRS § 91-7 action.    

The Department states multiple times in its Response that the Petitioner disclaimed 

standing under HRS § 91-7.  See Response at 2-3.  This is simply false for two reasons.  First, 

standing was never at issue in the ICA appeal and is not an issue before this Court.  The issue of 

Petitioner’s standing was not a basis for dismissal in the circuit court and no ruling regarding 

Petitioner’s standing to bring the action challenging the Rule under HRS § 91-7 was made by the 

ICA below.  Second, Petitioner has never disclaimed that it is an “interested person” under HRS 

§ 91-7.  The Department bases this unfounded claim off the statement in the ICA Decision that 

Petitioner is not an “interested person” under HRS § 91-7 unless it sought a declaration that the 

Rule did not apply to it.  ICA Decision at 5.  As discussed in the Application, the ICA’s 

conclusion was incorrect and is the subject of this appeal to this Court.  Contrary to the ICA’s 

position, an “as applied” challenge to the Rule was not required to meet standing requirements 

for an HRS § 91-7 action.  Rather, Petitioner may make a facial challenge to the Rule under HRS 

§ 91-7 when its interests “may have been adversely affected” by the regulation.  Application at 

10.  See also Asato, 132 Hawai῾i at 342, 322 P.3d at 237.  Petitioner made the required showing 

in this case – if the Rule were applied to Petitioner, the outcome would result in commission 

income being sourced to Hawai῾i for GET purposes, which had never been the case under the 

prior rules.  Petitioner is an “interested person” under HRS § 91-7 and has never disclaimed that 

status.  

Finally, the Department’s assertion that canons of construction favor treating HRS 

§ 632-1 as the specific statute and HRS § 91-7 as the general statute are illogical.  HRS § 91-7, 

which applies specifically and only to declaratory actions related to the validity of an agency 
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rule, is more specific in nature than HRS § 632-1, which applies generally to all declaratory 

actions.  See Reply Memorandum at 4 and n.9.     

3. The Foundation correctly concluded that the relief sought in the 91-7 Action relating 
to the Rule does not restrain the assessment or collection of taxes and thus is not 
barred by HRS § 632-1.   

The Foundation is correct:  the Department is only authorized to assess and collect taxes 

that, by law, it is authorized to assess and collect, and the 91-7 Action relating to the Rule merely 

seeks a declaration as to whether the Rule is valid.  See Amicus Brief at 5.  See also HRS 

§§ 231-3(1) and (2).  The Department complains that the Foundation’s conclusion is “illogical 

and circular” and that if the 91-7 Action is allowed to proceed, HRS § 632-1’s bar against 

declaratory actions “in any controversy with respect to taxes” will be rendered a nullity and that 

“every claim challenging the validity of a tax must be litigated to completion to determine 

whether the tax is lawful or not.  In other words, courts could not determine whether they lack 

jurisdiction over a claim as a ‘tax controversy’ until the claim is already resolved.”  Response at 

5.    

The Department’s fears are unfounded in this particular case for two reasons.  First, a 

challenge to the Rule under HRS § 91-7 does not restrain the assessment and collection of taxes 

and thus would not be barred by the tax controversy exception under HRS § 632-1 as interpreted 

by this Court.  HRS § 632-1 does not bar claims challenging the validity of a regulation under 

HRS § 91-7 if the relief sought would not interfere with the assessment or collection of taxes by 

the Department.  See Tax Found. Of Haw. v. State, 144 Hawai῾i 175, 188, 439 P.3d 127, 140 

(2019).  This Court has analyzed Cohen v. United States, 650 F.3d 717, 719, 397 U.S. App. D.C. 

33 (D.C. Cir. 2011), in the context of when an action interferes with the assessment or collection 

of taxes.  Cohen held that, “‘[A]ssessment’ is not ‘synonymous with the entire plan of taxation,’ 
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but rather with ‘the trigger for levy and collection efforts,’…and ‘collection’ is the actual 

imposition of a tax against a plaintiff, and does not concern third-parties trying to contest the 

validity of a tax or to stop its collection.”  Id. at 726, 397 U.S. App. D.C. at 42. (Internal 

citations omitted and emphasis added).  Here, the Rule relates to the sourcing of travel agent 

commissions earned from services performed online.  It does not affect  “assessments” because it 

does not relate to the trigger for levy and collection efforts, and it does not affect “collections” 

because it does not relate to the actual imposition of tax against a taxpayer.  The Rule merely 

defines where the service at issue is deemed to be “used or consumed” for GET purposes.   

Because Petitioner’s challenge to the Rule does not relate to, much less restrain, the assessment 

and collection of taxes by the Department, Petitioner’s HRS § 91-7 action is not barred by HRS § 

632-1.4  

Second, the Department’s fear that all controversies with respect to taxes would need to 

be litigated first to completion is misplaced because the Department ignores the second and final 

sentence in HRS § 632-1, which provides that “[c]ontroversies involving the interpretation of . . .  

statutes, municipal ordinances, and other governmental regulations may be so determined” in an 

action brought under HRS § 632-1.  When this sentence is read together with the tax controversy 

limitation set forth in the first sentence of HRS § 632-1, the limitation on declaratory actions 

 
4 In its response, the Department once again cites to Ocean Resort Villas Vacation Owners Ass’n 
v. Cnty. Of Maui, 147 Hawai῾i 544, 465 P.3d 991 (2020) for its assertion that a challenge to the 
Rule is barred by HRS § 632-1.  Department’s Response at 5.  As discussed in the Reply 
Memorandum, Ocean Resort Villas does not control this case because (1) that case involved 
challenges of actual assessments of real property taxes brought explicitly under HRS § 632-1, 
and not a challenge to an agency rule itself under HRS § 91-7; and (2) the taxpayers in Ocean 
Resort Villas had a remedy because they could appeal their assessments to the Tax Appeal Court 
rather, whereas there was no assessment for Petitioner to appeal when the 91-7 Action was filed 
in 2019.   
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involving tax controversies must be interpreted to apply to controversies involving the 

assessment and collection of taxes against a particular taxpayer, and the amount of tax to be 

assessed and collected against such a taxpayer, which are controversies that are addressed in a 

tax appeal.  See HRS § 232-11.  The tax controversy limitation in HRS § 632-1 does not apply to 

actions involving the interpretation of an agency rule.  The 91-7 Action is, by its very nature, an 

action involving the interpretation of an agency rule and is therefore expressly allowed under 

HRS § 632-1.   

4. Conclusion. 

The Amicus Brief succinctly and persuasively describes the actual harm to Petitioner and 

the potential harm to the public generally that would result if the ICA Decision, which 

effectively exempts all administrative rules promulgated by the Department from judicial review 

under HRS § 91-7, were affirmed.  For the reasons set forth therein and in this Response, 

Petitioner respectfully requests that this Court reverse the ICA Decision.    

 DATED: Honolulu, Hawai῾i, October 8, 2025. 

 
/s/ Nathaniel A. Higa                                                  
NATHANIEL A. HIGA 
of Chun Kerr LLP 
a Limited Liability Law Partnership 
 
Attorney for Petitioner 

     BOOKING.COM B.V. 
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