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APPELLEES’ RESPONSE TO AMICUS CURIAE BRIEF  
OF TAX FOUNDATION OF HAWAIʻI [DKT. 23]  

 
Appellees Gary S. Suganuma, in his official capacity as Director of Taxation, and State 

of Hawaiʻi Department of Taxation (collectively, “DOTAX”), hereby respond to the amicus 

curiae brief of Tax Foundation of Hawaiʻi [Dkt. 23].   

A. The ICA’s Decision Does Not Immunize DOTAX Rules From Judicial Review. 
 

Tax Foundation’s amicus brief is based on a mistaken premise – that the decision by the 

Intermediate Court of Appeals (“ICA”) somehow means that DOTAX “is immune from judicial 

review of its administrative rules and other written pronouncements.”  Dkt. 23 at 6.1  The ICA’s 

decision did no such thing.  Neither does the ICA’s decision mean that DOTAX is exempt from 

any procedural requirements in HRS Chapter 91 when promulgating agency rules.   

As noted in the ICA’s Summary Disposition Order (ICA Dkt. 105, “SDO”), the issue 

before the ICA was whether Petitioner’s challenge under HRS § 91-7 to a DOTAX regulation 

(the “Commissioned Agents Rule”) was properly dismissed by the Circuit Court.  SDO at 1-2.  

DOTAX argued that notwithstanding HRS § 91-7, Petitioner’s challenge was barred under HRS 

§ 632-1, which precludes declaratory relief in “any controversy with respect to taxes[.]”  SDO at 

3-4.  Petitioner argued that HRS § 91-7 independently confers jurisdiction to issue declaratory 

relief on the validity of agency rules.  Id. at 3.  The ICA agreed with DOTAX that there was no 

jurisdiction under HRS § 632-1 because Petitioner’s action, if successful, would restrain and 

interfere with the collection of taxes, making the case a tax controversy under binding Hawaiʻi 

Supreme Court precedent.  Id. at 5-6.  But the ICA did not need to reach the question of whether 

HRS § 91-7 is an independent source of jurisdiction because it found that Petitioner effectively 

 
1 Citations to the amicus brief will refer to the PDF pages of Dkt. 23. 
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disclaimed that it was an “interested party” with standing under HRS § 91-7 to challenge the 

Commissioned Agents Rule in the first place.  SDO at 5. 

The ICA therefore did not give some kind of blanket immunity to DOTAX, but merely 

held that Petitioner failed to establish standing under HRS § 91-7, even assuming that statute was 

a separate source of subject matter jurisdiction.  This Court would not need to reach the issue of 

jurisdiction under HRS § 91-7 either, unless it first determines that the ICA erred by finding that 

Petitioner was not an “interested party” with standing under HRS § 91-7.  Tax Foundation offers 

absolutely no argument as to whether the ICA erred in this respect.   

 Further, even if the ICA (or this Court) hypothetically did conclude that HRS § 91-7 is 

not a separate source of subject matter jurisdiction, that would not mean blanket immunity for all 

DOTAX regulations.  First, a regulation may still be challenged if invalidating the regulation 

would not impact DOTAX’s ability to assess or collect taxes.  Tax Foundation of Hawaiʻi v. 

State, 144 Hawaiʻi 175, 188, 439 P.3d 127, 140 (2019).  Second, as this Court recently 

recognized, even when a challenge to a tax regulation would be barred under HRS § 632-1, a 

party subject to the allegedly unlawful regulation can still challenge the regulation in Tax Appeal 

Court, and can further appeal any decision to the state appellate courts.  SDO at 6 n.6 (citing 

Ocean Resort Villas Vacation Owners Ass’n v. Cty. of Maui, 147 Hawaiʻi 544, 556-57, 465 P.3d 

991, 1003-04 (2020)).   For these reasons, Tax Foundation’s arguments about blanket immunity 

are completely unfounded. 

B. HRS § 91-7 Does Not Confer Jurisdiction Beyond the Limitations of HRS § 632-1. 
 

With respect to Tax Foundation’s argument regarding the interplay between HRS § 91-7 

and HRS § 632-1, DOTAX already addressed why prior case law (including Hawaii Home 

Infusion Associates v. Befitel, 114 Hawaiʻi 87, 157 P.526 (2007)) and canons of statutory 
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interpretation do not support the conclusion that HRS § 91-7 allows declaratory relief that would 

otherwise be barred by HRS § 632-1.  ICA Dkt. 77 at 24-35.2  Again, this Court does not even 

need to reach this issue if it finds that Petitioner disclaimed standing under HRS § 91-7. 

As discussed in DOTAX’s brief, Hawaii Home Infusion Associates. does not stand for 

the proposition that HRS § 91-7 confers jurisdiction beyond the jurisdiction circuit courts already 

have by virtue of HRS § 632-1 to issue declaratory judgments regarding the validity of agency 

rules.  Id. at 25-26.  Indeed, Hawaii Home Infusion Associates supports DOTAX’s argument that 

when both HRS § 632-1 and HRS § 91-7 could arguably support a court’s jurisdiction over a 

cause of action, the court’s jurisdiction is limited – not expanded – by restrictions found in one 

but not the other.  In that case, the Supreme Court discussed whether HRS § 91-7(a)’s language 

that a party “may” challenge an administrative rule through a declaratory action “in the circuit 

court of the county” where the party has its principal place of business “endow[ed] the fifth 

circuit court and only the fifth circuit court with subject matter jurisdiction”3 over the plaintiff’s 

action, when the party’s principal place of business was on Kauaʻi.  114 Hawaiʻi at 91, 157 P.3d 

at 530 (emphases added).  The Court determined that even though HRS § 632-1 might arguably 

confer jurisdiction over the action “that is not conditioned upon any geographic factor,” it still 

limited courts “within the scope of their respective jurisdictions,” and HRS § 91-7 limited 

jurisdiction to only the circuit court of the plaintiff’s domicile.  Id. at 92, 157 P.3d at 531.  It 

therefore concluded, “for purposes of declaratory actions brought pursuant to HRS § 91-7(a), the 

 
2 Citations are to the PDF pages of the document. 
3 Tax Foundation’s selective quotation of Hawaii Home Infusion Associates [Dkt. 23 at 7] 
obscures the fact that the Court’s focus was not on whether HRS § 91-7 endows jurisdiction not 
otherwise granted by HRS § 632-1, but on whether jurisdiction could only be exercised by the 
circuit courts in the circuit where the plaintiff resided or had its principal place of business. 
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circuit court of the plaintiff’s domicile is the only circuit court that may exercise jurisdiction over 

the subject matter.”  Id. 

Thus, Hawaii Home Infusion Associates supports DOTAX’s argument that an express 

limitation on a court’s jurisdiction should be given mandatory effect where “jurisdiction . . . 

might otherwise exist.”  ICA Dkt. 77 at 27-28 (quoting Rivero v. Fid. Invs., Inc., 1 F.4th 340, 345 

(5th Cir. 2021)).  As also argued in DOTAX’s brief, the case additionally demonstrates that this 

Court has interpreted the term “may” in HRS § 91-7 as meaning that the Court may only grant 

declaratory relief as specified therein, not that any interested party may obtain a declaratory 

judgment regarding an agency rule notwithstanding any other jurisdictional restrictions that may 

apply.  ICA Dkt. 77 at 28-29.  And further, Hawaii Home Infusion Associates demonstrates that 

HRS §§ 91-7 and 632-1 should be read in pari materia so that the more specific limitation on 

jurisdiction should apply.  Id. at 32-34.       

Tax Foundation also argues, in conclusory fashion, that HRS § 91-7 controls because it is 

the more specific statute.  Dkt. 23 at 7.  This is addressed at length in DOTAX’s Answering 

Brief.  ICA Dkt. 77 at 33-35.  To summarize, in this situation, HRS § 632-1 provides the more 

specific guidance because it not only pertains to actions attacking the validity of agency rules but 

also applies specifically to tax controversies.  Id. at 33-34.  It would not make sense to apply the 

“general vs. specific” canon to hold that HRS § 91-7 permits jurisdiction over tax controversies 

“when doing so would undermine limitations created by a more specific provision” – HRS § 

632-1.  Id. at 34 (quoting Vanity Corp. v. Howe, 516 U.S. 489, 511 (1996)).  And in any case, the 

canon “does not override or undermine otherwise clear legislative intent.”  Id. (quoting State v. 

Agdinaoay, 150 Hawaiʻi 223, 230, 500 P.3d 408, 415 (2021)).  The purpose of HRS § 632-1, 

which was also discussed at length in DOTAX’s Answering Brief (id. at 20-22, 29-31), is “to 
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permit the government to collect taxes alleged to be due it without judicial interference.”  Tax 

Foundation of Hawaiʻi, 144 Hawaiʻi at 187, 439 P.3d at 139 (internal quotation marks and 

citation omitted); see also Ocean Resort Villas Vacation Owners Assoc., 147 Hawaiʻi at 556, 465 

P.3d at 1003 (HRS § 632-1 bars jurisdiction over cases where the result would interfere with the 

assessment or collection of taxes).  Holding that Petitioner’s case is not barred by HRS § 632-1 

would allow the exact type of action that the legislature intended to preclude entirely.  

C. HRS § 632-1 Applies To Any Controversy With Respect To Taxes. 

Finally, Tax Foundation posits that if a tax is unlawful, an action challenging it does not 

“interfere with the assessment or collection of taxes.”  Dkt. 23 at 5.  This argument is illogical 

and circular.  A tax cannot be declared unlawful until a court so determines.  Thus, if Tax 

Foundation is taken seriously, every claim challenging the validity of a tax must be litigated to 

completion to determine whether the tax is lawful or not.  In other words, courts could not 

determine whether they lack jurisdiction over a claim as a “tax controversy” until the claim is 

already resolved.   

This argument would render HRS § 632-1’s bar against tax controversies a nullity.  It is 

also clearly contradicted by this Court’s precedent.  As stated above, HRS § 632-1 is intended to 

“permit the government to assess and collect taxes alleged to be due it without judicial 

interference.”  Tax Foundation of Hawaiʻi, 144 Hawaiʻi at 187, 439 P.3d at 139 (emphasis 

added) (internal quotation marks and citation omitted).  Further, in Ocean Resort Villas, the 

plaintiffs likewise challenged the legality of tax regulations (albeit, those promulgated by a 

county, not DOTAX).  147 Hawaiʻi at 554, 465 P.3d at 1001.  This Court did not touch on the 

merits of the plaintiffs’ challenge at all, instead holding that because the plaintiffs “sought 

declaratory relief in the form of voiding the County’s real property timeshare tax, a result which 
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would ‘interfere with the assessment or collection of taxes[,]’” the suit was a “‘controversy with 

respect to taxes,’ for which declaratory relief under HRS § 632-1 is not allowed.”  Id. at 556, 465 

P.3d at 1003.  Clearly then, this Court has already held that determining whether a declaratory 

action presents a “controversy with respect to taxes” depends not on the merits of the action, but 

on whether the result sought would interfere with the assessment or collection of taxes.  Any 

challenges to the legality of tax regulations should be brought through the statutorily prescribed 

tax appeal process.  Id. at 1003-04, 465 P.3d at 556-57. 

D. Conclusion. 

For the foregoing reasons, Tax Foundation’s amicus brief fails to demonstrate that the 

ICA’s decision in this case was in any way erroneous.  The ICA’s decision should be affirmed. 

DATED:  Honolulu, Hawai‘i, October 6, 2025. 

 
 

 /s/ Lauren K. Chun 
KALIKOʻONĀLANI D. FERNANDES 
LAUREN K. CHUN 
 
Counsel for Appellees GARY S. SUGANUMA, in 
his official capacity as Director of Taxation, and 
STATE OF HAWAI‘I DEPARMENT OF 
TAXATION 
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