
  

 

 

 

SCWC-22-0000441 

IN THE SUPREME COURT OF THE STATE OF HAWAI‘I 

BOOKING.COM B.V.,  
 
  Petitioner/Appellant,  
 
 vs.  
 
GARY S. SUGANUMA, in his official 
capacity as the Director of Taxation, 
and STATE OF HAWAI‘I 
DEPARTMENT OF TAXATION,  
 
  Respondents/Appellees.  
 
 
 

CIVIL NO. 19-1-0107-01 GWBC 
 
CAAP-22-0000441 
 
First Circuit Court, State of Hawai‘i  
 
Judge :  Hon. Gary W.B. Chang 
 
 
 
 

MOTION OF TAX FOUNDATION OF HAWAI‘I  
FOR LEAVE TO FILE AMICUS CURIAE BRIEF  

EXHIBIT “1” 

CERTIFICATE OF SERVICE 

THOMAS YAMACHIKA 3504 
TAX FOUNDATION OF HAWAI‘I  
126 Queen Street, Suite 305 
Honolulu, Hawai‘i  96813 
Telephone: (808) 536-4587 
Facsimile: (808) 536-4588 
E-mail: tom@tfhawaii.org 
 
Counsel for Movant. 

Electronically Filed
Supreme Court
SCWC-22-0000441
08-AUG-2025
03:11 PM
Dkt. 9 MAC

mailto:tom@tfhawaii.org


 2 

MOTION OF TAX FOUNDATION OF HAWAI‘I  
FOR LEAVE TO FILE AMICUS CURIAE BRIEF  

The Tax Foundation of Hawai‘i (the “Foundation”), hereby moves this 

Court, pursuant to Rules 27 and 28(g) of the Hawai‘i Rules of Appellate 

Procedure, for leave to appear as amicus curiae and to file a brief, in the form 

attached hereto as Exhibit “1”. 

The Foundation is a non-partisan, non-political 501(c)(3) organization 

whose mission is to educate taxpayers and lawmakers on taxation and public 

finance.  We educate and encourage the efficient and effective use of public 

funds (our tax dollars) to operate government and deliver public services.  To 

do that, we track changes in tax law and how taxpayer dollars are used.  Our 

work is published and distributed as widely as possible and free of charge.  A 

well-informed public (and this includes lawmakers) that understands the 

impact of our tax system can more effectively participate in pressing for greater 

government efficiency and accountability. 

The Foundation seeks to submit the attached brief in support of the 

petition.  The Foundation respectfully submits that the Intermediate Court of 

Appeals incorrectly granted the Department of Taxation blanket immunity from 

judicial review of its rules, regulations, and other declarations of policy 

contrary to clearly expressed legislative intent and precedent of this Court. 

For the above reasons, the Foundation respectfully requests that this 

Court grant its motion to submit a brief amicus curiae and set a schedule for 

its filing. 
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DATED:  Honolulu, Hawai‘i, August 8, 2025. 

 
 

/s/Thomas Yamachika   
THOMAS YAMACHIKA 
Counsel for Movant 
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AMICUS CURIAE BRIEF OF TAX FOUNDATION OF HAWAI‘I  
 

Pursuant to this Court’s Order Granting Motion for Leave to File Amicus 

Curiae Brief, and Rule 28(g), Hawai‘i Rules of Appellate Procedure, the Tax 

Foundation of Hawai‘i (“Foundation”) submits this brief respectfully urging this 

Court to grant certiorari and reverse the dismissal for lack of jurisdiction.  The 

Foundation otherwise takes no position on the merits. 

I. IDENTITY AND INTEREST OF AMICUS CURIAE 

The Foundation is a non-partisan, non-political IRC § 501(c)(3) 

organization whose mission is to educate taxpayers and lawmakers on taxation 

and public finance.  We educate and encourage the efficient and effective use of 

public funds (our tax dollars) to operate government and deliver public 

services.  To do that, we track changes in tax law and how taxpayer dollars are 

used.  Our work is published and distributed as widely as possible and free of 

charge.  A well-informed public (and this includes lawmakers) that 

understands the impact of our tax system can more effectively participate in 

pressing for greater government efficiency and accountability. 

Over the years, the Foundation has also functioned as a taxpayer 

watchdog organization, on many occasions scrutinizing and then calling out 

the government’s legislative proposals when those proposals have a negative 

effect on taxpayer rights and protections.  The Foundation believes that review 

of tax policy pronouncements of the Executive Branch by the Judiciary is 

necessary to prevent the Department from exercising unbridled power.  “The 

quintessential power of the judiciary is the power to make final determinations 
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on questions of law.”  AlohaCare v. Department of Human Services, 127 Haw. 

76, 87, 276 P.2d 645, 656 (2012); Alaka‘i Na Keiki, Inc. v. Matayoshi, 127 Haw. 

263, 278-79, 277 P.3d 988, 1003-04 (2012). 

II. ARGUMENT 

A. STANDARD OF REVIEW. 

1. Tax Litigants Should Have Their Cases Heard on the 
Merits Where Possible. 

The Hawaii appellate courts have consistently adhered to the policy of 

affording litigants the opportunity to have their cases heard on the merits, where 

possible.  Lewis v. Kawafuchi, 108 Haw. 69, 74, 116 P.3d 711, 716 (Ct. App.), 

cert. dismissed, 108 Haw. 160, 118 P.3d 70 (2005).  Doubt as to jurisdiction 

should be resolved in favor of the court having jurisdiction.  Narmore v. 

Kawafuchi, 112 Haw. 69, 82, 143 P.2d 1271, 1284 (2006). 

B. ARGUMENT 

1. HRS § 91-7 Independently Confers Jurisdiction to 
Render a Declaratory Judgment, and HRS § 632-1 Does 
Not Take That Jurisdiction Away.  

In this case, the ICA affirmed a Circuit Court ruling that it had no 

jurisdiction to review an administrative rule of the Department of Taxation 

(Department), essentially holding that the Department, unlike any other State 

department or agency, is immune from judicial review of its administrative 

rules and other written pronouncements.   

HRS § 91-7, part of the Hawai‘i Administrative Procedures Act (HAPA), 

however, provides a clear jurisdictional basis with no exception for the 

Department or for taxes.  It says that “[a]ny interested person may obtain a 
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judicial declaration as to the validity of an agency rule … by bringing an action 

against the agency in the circuit court … of the county in which the petitioner 

resides or has its principal place of business.”  The statute confers jurisdiction.  

In Hawaii Home Infusion Associates v. Befitel, 114 Haw. 87, 157 P.3d 526 

(2007), the dispositive issue was whether HRS § 91-7 “(1) endows the … circuit 

court with subject matter jurisdiction … or (2) merely expands the general 

venue rule set forth in HRS § 603-36(5),” id. at 91, 157 P.3d at 530.  This Court 

decided on the former. 

Given that HRS § 91-7 confers jurisdiction, the issue is whether HRS 

§ 632-1 takes it away.  It does not.  “The settled law in this State favors a 

specific statute over a general one when two statutes cover the same subject.”  

In re Smart, 54 Haw. 250, 252, 505 P.2d 1179, 1181 (1973); State v. Coney, 45 

Haw. 650, 662, 372 P.2d 348, 354-55 (1962).  Because the Declaratory 

Judgment Law covers all declaratory judgments, and HAPA covers only 

declaratory judgments on the validity of agency rules, the Declaratory 

Judgment Law is the broader statute and should not repeal HAPA by 

implication where the two statutes conflict. 

HRS § 91-7, therefore, independently confers jurisdiction in a narrow set 

of circumstances (to declare the validity of agency rules) and is not repealed by 

implication due to a conflicting proviso in HRS § 632-1.   

2. The Department Is Not Exempt from Chapter 91, HRS, 
Relating to the Requirements of Rulemaking in General 
and Post-Adoption Judicial Review in HRS § 91-7 in 
Particular. 
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Legislative history and other tax statutes also support the conclusion 

that the Department enjoys no categorical exemption from HRS § 91-7. 

“As stated in the 1961 Hawaii House Journal-Standing Committee 

Reports, Standing Committee Report No. 8, HAPA was adopted to ‘provide a 

uniform administrative procedure for all state and county boards, 

commissions, departments or offices which would encompass the procedure of 

rule making and the adjudication of contested cases.’”  Town v. Land Use 

Commission, 55 Haw. 538, 545, 524 P.2d 84, 89 (1974).  Unless there is a 

statute providing an exemption to the Department, “as a state agency, [it] must 

conform to the requirements of HAPA when acting in either a rule making 

capacity (quasi-legislative), or in the adjudication of a contested case (quasi-

judicial).”  Id.   

The Department has general authority in HRS § 231-3(9) and authority 

in the General Excise Tax Law, HRS § 237-8, to adopt administrative rules.  

The tax statutes also give the Department special authority in HRS § 231-10.7 

to adopt temporary administrative rules.  The latter statute contains an explicit 

exemption from chapter 91.  This exception strongly implies that chapter 91 

generally applies to the Department outside of the temporary rules context, 

which the underlying case presents.   

Thus, HAPA applies to all agencies, including the Department.  The tax 

statutes reinforce this conclusion.  HRS § 91-7 is part of HAPA. 

3. Declaratory Judgments in Tax Controversies Are 
Permitted When They Do Not Interfere with the 
Department’s Lawful Duties to Assess and Collect 
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Taxes; The Petitioner’s Action Seeks Only a 
Declaration of What Those Lawful Duties Are.  

Declaratory relief may be granted in tax matters “where such relief does 

not interfere with the assessment or collection of taxes.”  Tax Foundation of 

Hawai‘i v. State, 144 Haw. 175, 188, 439 P.3d 127, 140 (2019).  The 

Department, however, has no authority to assess or collect taxes unlawfully.  

Its powers are strictly limited to those granted by statute.  HRS § 231-3(1), 

which gives the Department its assessment authority, permits it to “make any 

assessment by law required to be made” (bold type added).  Likewise, HRS 

§ 231-3(2), which governs the Department’s collection authority, states that the 

Department is “responsible for the collection of all taxes imposed under title 

14, except those which by law are to be collected by county treasurers, and for 

such other duties as are provided by law” (bold type added).   

This Court has stated that an action for a declaratory judgment under 

HRS § 91-7 “cannot be said to be one that vindicates [the plaintiff’s] own value 

preferences through the judicial process, because if the regulation is indeed 

invalid, then the action brought by [the plaintiff] will actually serve to 

uphold the legislature's intent in the … area.”  Asato v. Procurement Policy 

Board, 132 Haw. 333, 345, 322 P.3d 228, 240 (2014).  The action, therefore, 

does not interfere with lawful activity; rather, it upholds it by determining what 

activity is lawful in the first place.   

To put it another way, the ICA held that the taxpayer’s action, if 

successful, would restrain and interfere with the assessment or collection of 

taxes.  ICA SDO at 5.  But if the taxpayer’s action were successful, the court 
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would necessarily be holding that the assessment or collection of taxes in 

question was illegal or invalid, meaning that the Department should not be 

assessing or collecting those taxes anyway.  

III. CONCLUSION 

For these reasons, the Foundation urges this Court to grant the writ of 

certiorari and to reverse the dismissal of this appeal for lack of jurisdiction.  The 

Foundation takes no position on the merits.  

DATED:  Honolulu, Hawai‘i, August 8, 2025. 
 
 
 

/s/Thomas Yamachika   
THOMAS YAMACHIKA 
Counsel for Amicus Curiae 

 



   

STATEMENT OF RELATED CASES 

In re Department of Taxation, Administrative Directive No. 2021-01, Tax 

Foundation of Hawai’i vs. Department of Taxation, State of Hawai’i, CAAP-25-

0000002, involves the same or closely related issues.  That case is now pending 

before the Intermediate Court of Appeals. 

DATED:  Honolulu, Hawai‘i, August 8, 2025. 
 
 
 

/s/Thomas Yamachika   
THOMAS YAMACHIKA 
Counsel for Amicus Curiae 
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I HEREBY CERTIFY that a true and correct copy of the foregoing 
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Nathaniel A. Higa, Esq.  

  

Counsel for Respondents Gary S. 
Suganuma and State of Hawai‘i 
Department of Taxation: 
 

 

Anne E. Lopez, Esq.  

Nathan S.C. Chee, Esq.  

David D. Day, Esq.  

Lauren K. Chun, Esq.  

  

DATED:  Honolulu, Hawai‘i, August 8, 2025. 
 
 

/s/ Thomas Yamachika   
THOMAS YAMACHIKA 
Counsel for Movant 
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