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INTERVENER TAX FOUNDATION OF HAWAI‘I’S  

MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS  
 

 HART, in its Motion to Dismiss, has attacked the Complaint on several 

grounds, including failure to state a claim and lack of standing.  HART’s 
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Motion does not appear to be directed against Intervener.  However, on the 

issue of standing Senator Fevella appears to be situated similarly to the 

Foundation; thus, the Foundation feels compelled to oppose this Motion and 

urge this Court to allow Plaintiff leave to amend the Complaint if the Court 

decides to dismiss the Complaint as it now exists. 

I. STANDARD OF REVIEW 

The Hawaii Supreme Court has instructed that 

a complaint should not be dismissed for failure to state a claim unless it 
appears beyond doubt that the plaintiff can prove no set of facts in 
support of his or her claim that would entitle him or her to relief. The 
appellate court must therefore view a plaintiff’s complaint in a light most 
favorable to him or her in order to determine whether the allegations 
contained therein could warrant relief under any alternative theory. For 
this reason, in reviewing a circuit court’s order dismissing a complaint ... 
the appellate court’s consideration is strictly limited to the allegations of 
the complaint, and the appellate court must deem those allegations to be 
true. 
 

Bank of America, N.A. v. Reyes-Toledo, 428 P.3d 761, 769 (Haw. 2018) (quoting 

Kealoha v. Machado, 131 Haw. 62, 74, 315 P.3d 213, 225 (2013)). 

The Hawaii appellate courts have consistently adhered to the policy of 

affording litigants the opportunity to have their cases heard on the merits, 

where possible.  Lewis v. Kawafuchi, 108 Haw. 69, 74, 116 P.3d 711, 716 (Ct. 

App.), cert. dismissed, 108 Haw. 160, 118 P.3d 70 (2005); Life of the Land v. 

Land Use Commission, 63 Haw. 166, 173-74, 623 P.2d 431, 439 (1981) 

(“[W]hile every challenge to governmental action has not been sanctioned, our 

basic position has been that standing requirements should not be barriers to 

justice.”). 
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II. DISCUSSION 

As presently drafted, the Complaint relies upon an alleged breach of 

section 92-15, HRS, to invoke this Court’s jurisdiction.  While the Foundation 

agrees with HART’s argument that section 92-15 does not apply, the 

Foundation notes that Senator Fevella may have been led astray by HART’s 

own testimony before the Senate in 2021: 

The Hawaii Revised Statues [sic] §92-15 provides “…a majority of 
all the members to which the board or commission is entitled shall 
constitute a quorum to do business, and the concurrence of a majority of 
all the members to which the board or commission is entitled shall be 
necessary to make any action of the board or commission valid.” The 
introduction of four non-voting members to the HART Board of Directors 
has resulted in a de facto quorum requirement of eight members in order 
to convene a meeting and a de facto requirement that eight out of nine 
voting members vote affirmatively to take any action. 

 
HART, Testimony on S.B. 998 Before the Senate Committee on Judiciary (Feb. 

23, 2021) (available at https://www.capitol.hawaii.gov/Session2021/-

Testimony/SB998_TESTIMONY_JDC_02-23-21_.PDF) (Exhibit 1).1   

 Given that section 92-15 does not apply to this case, this Court needs to 

determine whether Senator Fevella can state a cause of action under any other 

theory.  The Foundation believes that it is possible, especially since the Senator 

has asked for declaratory relief in his Complaint. 

 In Tax Foundation of Hawai‘i v. State, 144 Haw. 175, 439 P.3d 127 

(2019), the Foundation challenged a state statute skimming 10% of county 

surcharge collections and diverting them to the General Fund, contending that 

the skim was unreasonably large and injurious to taxpayers in general and to 

 
1 The Foundation requests that this Court take judicial notice of this testimony.  Rule 201(b)(2), 
Hawaii Rules of Evidence, ch. 626, HRS. 

https://www.capitol.hawaii.gov/Session2021/Testimony/SB998_TESTIMONY_JDC_02-23-21_.PDF
https://www.capitol.hawaii.gov/Session2021/Testimony/SB998_TESTIMONY_JDC_02-23-21_.PDF
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the Foundation in particular, given that the Foundation had paid a few dollars 

of county surcharge.  The State launched a withering attack on the 

Foundation’s standing to bring the action, but the supreme court ruled that 

the Foundation had standing to seek declaratory relief: 

…we hold that a party has standing to seek declaratory relief in a civil 
case brought pursuant to HRS § 632-1(b) (2016): (1) where antagonistic 
claims exist between the parties (a) that indicate imminent and 
inevitable litigation, or (b) where the party seeking declaratory relief has 
a concrete interest in a legal relation, status, right, or privilege that is 
challenged or denied by the other party, who has or asserts a concrete 
interest in the same legal relation, status, right, or privilege; and (2) a 
declaratory judgment will serve to terminate the uncertainty or 
controversy giving rise to the proceeding.  Applying this standard, Tax 
Foundation has standing to seek declaratory relief under HRS § 632-1. 
 

Id. at 189, 439 P.3d at 141.  The court held that “based on its historical 

purpose as a governmental financial accountability watchdog,” the Foundation 

had a concrete interest in the dispute over whether the 10% skim was 

legitimate.  Id. at 202-03, 439 P.3d at 154-55. 

 We can see that Senator Fevella may have an interest, on behalf of 

himself and his constituents, to see HART freed from the quagmire of 

uncertainty of HART’s quorum and voting requirements.  At present, with the 

issues unsettled, clouds surround every decision that the HART Board makes 

with fewer than eight affirmative votes or at a meeting with fewer than eight 

voting members present.  Uncertainty means risk and delay, and it is 

reasonable to conclude that HART’s vendors would want financial 

compensation for either or both.  That would drive up the costs of the Honolulu 

rail project, and add injury to taxpayers, like Senator Fevella and the 

Foundation, who are made to bear these costs. 
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 For those reasons, we do not agree with HART that there is no 

conceivable legal theory supporting the relief that Senator Fevella seeks. 

 Furthermore, independently of whether the declaratory judgment statute 

gives Senator Fevella standing, it may be possible for him to plead facts 

sufficient to support taxpayer standing.  Hawaii’s Thousand Friends v. 

Anderson, 70 Haw. 276, 282, 768 P.2d 1293, 1298 (1989), articulated two 

requirements for taxpayer standing: “(1) plaintiff must be a taxpayer who 

contributes to the particular fund from which the illegal expenditures are 

allegedly made; and (2) plaintiff must suffer a pecuniary loss [by the increase of 

the burden of taxation], which, in cases of fraud, are presumed.”  

III. CONCLUSION 

 For these reasons, the Foundation must oppose the Motion to Dismiss 

and respectfully asks the Court to grant Senator Fevella leave to amend the 

Complaint if the Court decides to dismiss the Complaint as it is now drafted. 

DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 
Attorney for Intervener 
TAX FOUNDATION OF HAWAI‘I 
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indicated opposite their names: 

DANA M.O. VIOLA      JEFS 
DANIEL M. GLUCK 
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Honolulu, Hawaii 96813 
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RANDALL N. HARAKAL      JEFS 
145 Fort Street, Suite 700  
Honolulu, Hawaii  96813 
 
Attorney for Plaintiff 
KURT FEVELLA 
 

DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 
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TAX FOUNDATION OF HAWAII 
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