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 In this Motion, Intervener asks this Court to declare that the four State 

appointees to the Board of Directors of Defendant Honolulu Authority for Rapid 

Transportation (“HART”) under the authority of Act 1, SLH 2017 (Sp. Sess.) 

were and are validly appointed to the HART Board, but that Act 1 did not 

change the number of HART Board members required for a quorum of the 

Board, and that it did not change the number of HART Board members 

required to approve an action of the Board. 

 This motion is made pursuant to Rules 7 and 56 of the Hawaii Rules of 

Civil Procedure, and is based on the attached Memorandum, declaration, and 

exhibits.  

 
DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 
Attorney for Intervener 
TAX FOUNDATION OF HAWAI‘I 
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MEMORANDUM IN SUPPORT OF MOTION 

 
For the reasons that follow, Intervener Tax Foundation of Hawaii (the 

“Foundation”) urges this Court to recognize that the controlling question here 

is the interaction between provisions of the Revised Charter of the City & 

County of Honolulu (“RCH”) and the Constitution of the State of Hawaii, and to 

hold that the law requires four state appointees to attend and participate in the 

deliberations of the HART board, while declaring that the state appointees do 

not alter the quorum and voting requirements of the board. 
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I. STATEMENT OF THE CASE 

A. The Voting and Quorum Requirements of HART Were 
Established in the City Charter. 

 
 The Foundation is a non-partisan, non-political Internal Revenue Code 

§ 501(c)(3) organization whose mission is to educate taxpayers and lawmakers 

on taxation and public finance.  Because this suit concerns arguably the 

largest public works project the City & County of Honolulu has ever attempted 

and involves billions of taxpayer dollars, the Foundation is interested in 

assuring that this lawsuit is resolved quickly and correctly, and offers a path to 

a resolution that is different from the positions that the parties already have 

set forth in public. 

B. The Voting and Quorum Requirements of HART Were 
Established in the City Charter. 

 
 Article XVII, RCH, establishes Defendant Honolulu Authority for Rapid 

Transportation (“HART”).  This section of the RCH was adopted as Resolution 

09-252 and approved by vote of the Honolulu electorate in the 2016 general 

election. 

 Section 17-101, RCH, provides that HART consists of a board of 

directors, executive director, and necessary staff. 

 Section 17-104, RCH, specifies the powers, duties and functions of the 

HART board of directors.  Subsection 2 of this section states: 

 The board shall consist of ten members, nine voting members and 
one non-voting member.  All members shall serve part-time.  The board 
shall be governed by the provisions of Section 13-103 of this charter, 
except that subsections (b) and (e) shall not apply and as otherwise 
provided herein. 
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 Section 13-103, RCH, cross-referenced by section 17-104(2), applies to 

City-established boards and commissions generally.  Paragraphs (g) and (i) of 

subsection 1 thereof (the only subsection with lettered paragraphs) state: 

(g) A majority of the members shall constitute a quorum. 
 
…. 
 
(i) The affirmative vote of a majority of the entire membership shall 

be necessary to take any action, and such action shall be made at 
a meeting open to the public. 
 

Before 2017, it was accepted that there were ten members on the HART 

Board; that a majority thereof was six members; and that, therefore, a quorum 

was six members and the affirmative vote of six members was necessary to 

take action.  Because of the way the voting requirement is worded, if a 

particular voting member abstains or is not present for the meeting, the effect 

is functionally the same as a “no” vote:  six “yes” votes are required. 

 Section 92-15, HRS, specifies quorum and vote requirements of any 

board or commission of the State, or of any political subdivision thereof, if the 

number of members necessary for quorum or to validate any act “is not 

specified in the law or ordinance creating the same or in any other law or 

ordinance.”  This law does not apply here because the above referenced RCH 

provisions specify the number of members necessary for quorum or to validate 

action. 

C. Special Session Act 1 of 2017 Added Four State Appointees. 
 

 In the first special session of 2017, the state Legislature passed and the 

Governor signed Act 1, which included the following section 18: 
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SECTION 18.  Notwithstanding any law, charter provision, or 
ordinance to the contrary, in any county with a population greater than 
five hundred thousand, in order to ensure the appropriate use of state 
authorized funds to finance a locally preferred alternative for a mass 
transit project, the president of the senate and speaker of the house of 
representatives shall each appoint two non-voting, ex-officio members to 
the board of directors of the county’s rapid transportation authority.  The 
terms for each member appointed pursuant to this section shall be 
determined by the presiding officer who appointed them.  

 
For the purposes of this section, “county rapid transportation 

authority” means any entity established by a county in the State with a 
population greater than five hundred thousand for the purpose of 
constructing, operating, or maintaining a locally preferred alternative for 
a mass transit project and that receives moneys from a surcharge on 
state tax established pursuant to section 46-16.8, Hawaii Revised 
Statutes, transient accommodations tax revenues pursuant to section 
237D-2(e), Hawaii Revised Statutes, or both. 
 

 Under the terms of section 18, then, the Speaker of the House and the 

President of the Senate were each entitled to appoint two “ex-officio, non-

voting” members to the HART board, “in order to ensure the appropriate use of 

state authorized funds.” 

 Act 1 also contained a severability clause: 

SECTION 21.  If any provision of this Act, or the application 
thereof to any person or circumstance, is held invalid, the invalidity does 
not affect other provisions or applications of the Act that can be given 
effect without the invalid provision or application, and to this end the 
provisions of this Act are severable. 

 
 The question before this Court is whether this Act hoisted the total 

membership of the HART board to 14, such that 8 voting members is 

necessary to have a quorum and to pass any action items.  This apparently is 

Plaintiff's contention.  Complaint for Declaratory Relief, etc. (Dkt. #1), ¶¶ 6, 9 

(second).  Defendant HART, in a legal memorandum dated September 23, 2021 

(Exhibit 2), took the position that the State was without power to add four 
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legislative appointees to the HART Board.  That position, however, angered 

legislative leadership.  Reaction from the State Capitol, specifically Speaker 

Scott Saiki, was sharp: “The HART board needs to be careful,” he is quoted as 

saying.  “If they proceed with a modified quorum, it could potentially invalidate 

the decisions that they make.”  And further: “If the city feels that the 

Legislature has overstepped by appointing these four members, then the city 

should decline any further state funding,” Saiki said.  Honolulu Civil Beat, 

“Faced with Unwieldy Voting Rules, Honolulu Rail Board Simply Scrapped 

Them” (Sept. 29, 2021) (Exhibit 1). 

II. DISCUSSION 

A. Applicable Legal Standard for Motion. 

 A party may obtain summary judgment where the record shows that 

“there is no genuine issue of material fact and that the moving party is entitled 

to summary judgment as a matter of law.”  Haw. R. Civ. P. 56(c); Maguire v. 

Hilton Hotels Corp., 79 Haw. 110, 112, 899 P.2d 393, 395 (1995). A “movant 

may satisfy his or her initial burden of production by either (1) presenting 

evidence negating an element of the non-movant’s claim, or (2) demonstrating 

that the nonmovant will be unable to carry his or her burden of proof at trial.  

Where the movant attempts to meet his or her burden through the latter 

means, he or she must show not only that the non-movant has not placed 

proof in the record, but also that the movant will be unable to offer proof at 

trial.”  Ralston v. Yim, 129 Hawai‘i 46, 60-61, 292 P.3d 1276, 1290-91 (2013) 

(citations omitted).  Once a party moving for summary judgment has met its 
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burden of proving that there is no genuine issue of material fact, the opposing 

party must “set forth specific facts showing” a need for trial. Haw. R. Civ. P. 

56(e) (emphasis added).  The opposing party must adduce some “significant 

probative evidence tending to support” its position and cannot discharge this 

burden by allegations in the pleadings, legal argument, or a hope that he or 

she can produce material evidence at the time of trial. T.W. Elec. Serv., Inc. v. 

Pac. Elec. Contractors Ass’n, 809 F.2d 626 (9th Cir. 1987).  

The Foundation contends that there are no triable fact issues, and that 

the question the Court is asked to decide is purely one of law. 

B. The Hawaii Constitution Provides Counties Protection Against 
State Laws Interfering with Structure and Organization. 
 

 Article VIII of the Constitution of the State of Hawaii relates to local 

government.  Section 2 thereof states: 

Section 2.  Each political subdivision shall have the power to 
frame and adopt a charter for its own self-government within such limits 
and under such procedures as may be provided by general law.  Such 
procedures, however, shall not require the approval of a charter by a 
legislative body. 

 
Charter provisions with respect to a political subdivision's 

executive, legislative and administrative structure and organization shall 
be superior to statutory provisions, subject to the authority of the 
legislature to enact general laws allocating and reallocating powers and 
functions. 

 
A law may qualify as a general law even though it is inapplicable 

to one or more counties by reason of the provisions of this section. 
 

 The Supreme Court of Hawai‘i interpreted this constitutional provision in 

Hawaii Government Employees’ Association v. County of Maui, 59 Haw. 65, 576 

P.2d 1029 (1978).   
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There, the court was asked to decide the primacy of, among other things, 

section 8-11.3 of the Revised Charter of Maui as against HRS section 54-12: 

3.  Section 8-11.3 of the revised charter structures a board of 
water supply of seven members appointed by the mayor of the County of 
Maui with the approval of the Maui Council, plus two non-voting ex-
officio members.  It further provides that one of such non-voting ex-
officio members shall be the director of public works and the other shall 
be the planning director of the County of Maui.  This section, therefore, 
conflicts with HRS § 54-12, which provides that there shall be seven 
voting members, five of whom shall be appointed by the mayor with the 
approval of the Maui Council, one of whom shall be the chief engineer of 
the county and one of whom shall be the state district engineer of the 
state department of transportation. 

 
Id. at 70, 576 P.2d at 1033.  The court reasoned that the Constitution 

guaranteed the counties some freedom from state legislative interference with 

the County’s executive and administrative structure and organization.  The 

court held that section 8-11.3 related to structure and organization, and thus 

was a charter provision that was superior to state statutes.  Id. at 83, 576 P.2d 

at 1040. 

 The court was similarly asked to decide whether Revised Charter of Maui 

section 8-12.2, which provided for a police commission of seven voting 

members, was valid as against HRS section 52-1, which then restricted the 

police commission of each county to five members.  Id. at 70, 576 P.2d at 

1033.  The court held that the charter provision related to a matter of executive 

structure and organization of the county, and thus trumped the HRS on that 

point as well.  Id. at 84, 576 P.2d at 1040-41. 

 In both cases, the state statutes in conflict with the charter provisions 

were of general applicability, but our supreme court did not find them within 
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the constitutional exception for “general laws allocating and reallocating 

powers and functions.”  The court stated that the conflicting state statutes 

were “not of statewide concern or affect the fiscal powers of the county.”  Id. at 

85, 576 P.2d at 1041. 

C. Under the Constitution, the Legislature Was Entitled to Place 
Appointees on the HART Board but Does Not Have the Ability 
to Disrupt Its Functioning. 
 

 Here, the reason for the state statute, as explained in section 18 of Act 1, 

SLH 2017 (Sp. Sess.), is to ensure fiscal accountability and the proper use of 

state authorized funds.  To that end, Act 1 directs the Speaker of the House 

and the President of the Senate to appoint people who will participate in and 

give input to HART board meetings, but without voting power.  Those people, 

not answerable to City government, would provide more transparency into the 

operations of HART.  That aspect of the Act does appear to be of statewide 

concern and affects the fiscal powers of the county.  That part of the law, 

therefore, should be respected.   

Defendant HART appears not to have a problem with that.  In published 

reports, HART’s current chair, Colleen Hanabusa, welcomed the additional 

state appointees.  “We are not undercutting them,” Hanabusa said. “Their 

participation is valuable at this time, especially for those who’ve been around. 

It’s still an ongoing process.”1 

 
1 Honolulu Civil Beat, Faced with Unwieldy Voting Rules, Honolulu Rail Board Simply 
Scrapped Them (Sep. 29, 2021), available at https://www.civilbeat.org/2021/09/faced-with-
unwieldy-voting-rules-honolulu-rail-board-simply-scrapped-them/ (Exhibit 1). 

https://www.civilbeat.org/2021/09/faced-with-unwieldy-voting-rules-honolulu-rail-board-simply-scrapped-them/
https://www.civilbeat.org/2021/09/faced-with-unwieldy-voting-rules-honolulu-rail-board-simply-scrapped-them/
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 The next question is whether the state appointees must be considered 

“members” of the HART board, thereby bringing the total board members to 14 

such that eight members (out of only nine voting members) are required for 

quorum and for passage of any action items.  Such an interpretation has 

severely crimped HART’s ability to function, as attested to by testifiers before 

the House Committee on Judiciary and Hawaiian Affairs in 2021. 2  This 

appears to be unrelated to the thrust of Act 1, possibly an unintended 

consequence, and an unwarranted obstacle to the functioning of HART.  The 

Hawaii Constitution prohibits that kind of interference.  This Court should 

hold that the state appointees to HART are not “members” within the meaning 

of the Revised Charter of Honolulu provisions, so that HART’s board with the 

additional state appointees can function without the added burden of an 

enhanced quorum or vote requirement. 

III. CONCLUSION.  

 For these reasons, the Foundation urges that this Court hold that the 

Legislature properly appointed four nonvoting individuals to HART’s board but 

also hold that the presence of those individuals did not change the quorum 

and voting requirements contained in the RCH prior to the passage of Act 1, 

SLH 2017 (Sp. Sess.). 

  

 
2 See, e.g., Testimony of Lynn McCrory on HB 1288 (Feb. 17, 2021) (“I am Lynn McCrory and 
one of the voting members of the HART Board.  Obtaining nine votes has proven difficult for the 
Board to obtain quorum to hold a Board meeting and proven very difficult to obtain a decision 
on any matter in front of the Board.”) (available at https://www.capitol.hawaii.gov/-
Session2021/Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF) (Exhibit 3). 

https://www.capitol.hawaii.gov/Session2021/Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF
https://www.capitol.hawaii.gov/Session2021/Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF
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DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
Attorney for Intervener 
TAX FOUNDATION OF HAWAI‘I 
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DECLARATION OF THOMAS YAMACHIKA 

 
 THOMAS YAMACHIKA states as follows: 

1. I am an attorney licensed to practice in Hawaii and I am the 

President of Intervener TAX FOUNDATION OF HAWAI‘I.  I make this 

Declaration of my own knowledge. 

2. Attached hereto as Exhibit 1 is a true and correct copy of an 

article published by Honolulu Civil Beat and available on the Internet at 

https://www.civilbeat.org/2021/09/faced-with-unwieldy-voting-rules-

honolulu-rail-board-simply-scrapped-them/.  

https://www.civilbeat.org/2021/09/faced-with-unwieldy-voting-rules-honolulu-rail-board-simply-scrapped-them/
https://www.civilbeat.org/2021/09/faced-with-unwieldy-voting-rules-honolulu-rail-board-simply-scrapped-them/
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3. Attached hereto as Exhibit 2 is a true and correct copy of a legal 

memorandum that purports to be from the Honolulu Department of 

Corporation Counsel, and which was published by Honolulu Civil Beat with 

the article referred to in the previous paragraph of this Declaration.  

4. Attached hereto as Exhibit 3 is a true and correct copy of the 

testimony on House Bill 1288 (2021) before the House Committee on Judiciary 

and Hawaiian Affairs on Feb. 17, 2021, which I downloaded from the State 

Capitol website at the address https://www.capitol.hawaii.gov/Session2021/-

Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF.  

I declare, under penalty of perjury, that the foregoing is true and correct. 

DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 

 
 

https://www.capitol.hawaii.gov/Session2021/Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF
https://www.capitol.hawaii.gov/Session2021/Testimony/HB1288_TESTIMONY_JHA_02-17-21_.PDF
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NOTICE IS HEREBY GIVEN that Appellant’s Motion for Summary 

Judgment shall come on for hearing before the Honorable Jeffrey P. Crabtree, 

Judge of the above-entitled Court, via ZOOM video conferencing on Thursday, 

May 5, 2022 at 11:00 a.m., or as soon thereafter as the matter can be heard.  

If you fail to appear at the hearing, the relief requested may be granted 

without further notice to you.  

All parties are directed to appear at least 10 minutes prior to the 

scheduled start time.  

The Zoom meeting ID is: 466-798-4465. No password is required.  

Self-represented parties unable to appear by video may call 888-788- 

0099 (U.S. toll-free) or 646-558-8656 to participate by telephone. You must 

enter the above noted Zoom meeting ID when prompted. You must also notify 

the assigned judge’s chambers that you intend to participate by telephone at 

least 48 hours before the hearing and you must provide the court with the 

telephone number that you will be using to dial-in for the hearing.  

Attorneys and self-represented parties must enter a user name that sets 

forth their full name, otherwise you will not be admitted into the hearing. 

Attorneys must also include the suffix “Esq.”  

All attorneys and parties shall dress appropriately for the hearing. 

Recording court proceedings is strictly prohibited unless permission is 

granted by the court. The court may impose sanctions for failure to comply 

with this notice. 
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DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 
Attorney for Intervener 
TAX FOUNDATION OF HAWAII 
 

CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a true and correct copy of the 

foregoing document will be served on counsel through JEFS on the date hereof. 

DATED: Honolulu, Hawaii, March 28, 2022. 
 

 
/s/ Thomas Yamachika 
THOMAS YAMACHIKA 
Attorney for Intervener 
TAX FOUNDATION OF HAWAII 
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