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IN THE SUPREME COURT OF THE STATE OF HAWAI’I 

 

CITY & COUNTY OF HONOLULU, 
COUNTY OF HAWAI'I, COUNTY OF 
MAUI, COUNTY OF KAUA'I 
   Plaintiff, 
 
  vs. 
 
DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAI'I, in his official capacity; 
DOUGLAS S. CHIN, LIEUTENANT 
GOVERNOR, STATE OF HAWAI'I, in his 
official capacity; F.M. SCOTT 
ANDERSON, CHAIRPERSON, 
ELECTIONS COMMISSION, in his official 
capacity; SCOTT NAGO, CHIEF 
ELECTION OFFICER, in his official 
capacity 
   Defendants.  

 ORIGINAL PROCEEDING 
CIVIL NO. CV 18-1-1326-08 JPC 
(Declaratory Judgment, Injunctive Relief) 
 
 

 
MEMORANDUM IN SUPPORT OF SUBMISSION 

 
Pursuant to ¶¶ 2 and 4 of this Court’s Order1 filed herein on October 4, 2018, Petitioner 

County of Maui respectfully submits Exhibits M-1 through M-5 in reply to the State 

Respondent’s Answer to Petitioner Counties’ Petition for Extraordinary Writ Seeking Pre-

Election Relief (Answer”), Filed on September 26, 2018, filed October 11, 2018.  See, JEFS Dkt. 

37.  Specifically, the County of Maui submits and refers to Exhibits M-1 and M-2 in response 

to the following assertions contained in the Answer: 

[T]he Court must deny the writ because the proposed amendments to the 
constitution are not misleading or vague, and the ballot question as drafted by the 
Legislature is not deceptive.  See, Answer, JEFS Dkt. 37 at PDF p. 8; 

 

                                       
1  Paragraph 4 of the Court’s Order provides that “[t]he parties shall ensure that any order, 
opinion, or part of the record that may be essential to an understanding of this matter shall be 
included in the record of this original proceeding.”  See, JEFS Dkt. 31, PDF p. 2. 
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[T]he question is not misleading and should remain on the general election 
ballot to allow the voters, and not the courts, to decide whether the measure 
should pass.  Id.; 

 
Petitioner Counties allege the ballot question is misleading because it 

seeks to authorize a tax without using the word ‘tax[.] See, JEFS Dkt. 37, PDF p. 
20; 

 
The ballot question is clear in asking the voter whether the legislature 

should be authorized to establish a surcharge on investment real property[.] 
(Emphasis added). See, JES Dkt. 37, PDF p. 22; 

 
The ballot question is clear in asking the voter whether the legislature 

should be authorized to establish a surcharge on investment real property to be 
used to fund or support public education. The question is drafted with commonly 
used terms. For example, “surcharge” is defined as “[a]n additional tax, charge, or 
cost…”, Black’s Law Dictionary (10th ed. 2014). The proposed constitutional 
amendment does not delete or restrict the counties’ power to tax real property. 
Instead, the amendment refers to a “surcharge” for public education which 
unambiguously means an amount to be determined that would be in addition to 
the real property tax determined by the counties, in the manner “surcharge” is 
used for other taxes in HRS §§ 46-16.8 (County surcharge on state tax), 237-8.6 
(County surcharge on state tax; administration); 238-2.6 (County surcharge on 
state tax; administration), and 248-2.6 (County surcharge on state tax; disposition 
of proceeds). Unlike the cases relied upon by Petitioner Counties where the 
proposed amendments did not include reference to a tax, Kromko v. Superior 
Court, 811 P.2d 12 (Ariz. 1991) and Walton v. McDonald, 97 S.W.2d 81 (1936), 
the use of the word “surcharge” in the ballot question indicates that there is an 
additional cost or charge on investment real property which will be used for 
public education.  See, JEFS Dkt. 37, PDF pp. 22-23. 
 
Only partially consistent with the assertions contained in the Answer, as reflected in the 

Transcript of Proceedings, dated September 7, 2018, submitted by the Respondents as Exhibit 10 

to their Answer to Petition, the Attorney General on behalf of the state Defendants/Respondents 

in Civil No. 18-1-1326-08 JPC, specifically maintained: 

I think what the Counties fail to understand is that the State's taxing power 
is under Article 6, Section 1, which says that the power to tax shall never be 
surrendered or contracted away, and that belongs to the State. So the way that you 
look at -- you need to look at this constitutional provision proposal is that the 
State is using its Article 6, Section 1 taxing power independent of the real 
property tax but the calculation of that tax, which is not a property tax, is going 
to be calculated based on the property tax. 
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I hope that's not confusing -- 
THE COURT: No, I get it. 
MR. SUZUKI: -- but -- but if you look at it that way, then you can 

understand why the State and the Legislature used the word "surcharge." It's 
to make certain that there's a distinction between the real property tax and this 
tax. The fact that this tax which I would call the Article 6 tax, is pursuant to 
Article 6, Section 1, is derived or calculated based on the property tax doesn't 
make that a property tax. It is an independent tax that is calculated based on the 
property tax. 

And if you look at it that way, it's clear that the Legislature used the 
word "surcharge" to make sure that nobody confuses the fact that this is not a 
property tax. This is a surcharge, an Article 6 surcharge that is calculated based 
on the property tax. So if you look at it that way, there's a clear, rational basis 
why the Legislature chose to use a different word so that there's no confusion 
that this is not a property tax. (Emphasis added). 
 

See, JEFS Dkt. 47, PDF pp. 26-28. 

Notwithstanding these assertions by the state attorney,2 the Chairperson of the Hawai’i 

State House of Representatives Finance Committee has made a number of public statements 

clearly indicating the proposed “surcharge” is in fact a property tax.  See, Exhibit M-1, 

Honolulu Star-Advertiser article Teachers’ proposal would require hefty hike property taxes, 

dated September 18, 2018.  Specifically, the House Finance Chairperson proclaimed, not 

exclusively: 

Nothing has been determined on what type of property would be assessed and 
what type of legislation we would be comfortable with.  So even if the property 
tax amendment passes, I doubt that the amount generated would be in the range .  
.  . the teachers’ union suggests, because I don’t think there is an appetite by the 
Legislature to assess property taxes that significantly.  Id. at PDF p. 6. 
 
Moreover, State House Representative Jimmy Tokioka (Kauai) publically stated about 

his vote for the ballot measure - “The reason I voted with reservation is because I did not like the 

language.  I thought it needed to be clearer about what the amendment was actually going to do.”  

                                       
2 See, Haw. R. Evid., Rule 803(2)(b).  See also, Hawaii Rules of Evidence Manual, 2018-2019 
Edition, Addison M. Bowman (“In some instances authority to speak may be implicit in the 
relationship between declarant and party-opponent.  Lawyers, for example, are routinely 
regarded as authorized spokespersons for their clients.”) 
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See, Exhibit M-2, The Garden Island article, Teacher’s union stands behind amendment, dated 

September 19, 2018.  The County of Maui adopts here the argument also made in the Amicus 

Curiae Brief of Tax Foundation of Hawai’i, et al., filed October 4, 2018, at Section IV., B. 

Additionally, the County of Maui submits Exhibits M-3 and M-4 in response to the 

following assertion contained in the Answer: 

The Counties have the exclusive authority to tax real property, but that 
authority is delegated by the State.  The Counties have no exclusive right to 
determine all real property taxes.  See, JEFS Dkt. 37, PDF p. 17. 
 
Standing Committee Report No. 42 issued by the Committee on Local Government at the 

1978 Constitutional Convention, clearly articulates that the authority for “the real property tax 

program” includes “basic policies defining real property, setting the basis of assessment, 

determining the manner in which rates are set, setting exemptions and describing the appeals 

process[.]” See, Exhibit M-3, excerpted Proceedings of the Constitutional Convention of Hawaii 

of 1978 p. 594.   

Affirming the legislative intent expressed in Committee of the Whole Report No. 7, not 

exclusively, the Supreme Court of Hawai'i in the Gardens at West Maui Vacation Club v. County 

of Maui, 90 Hawai'i 334, 341, 978 P.2d 772, 779 (1999) specifically held: 

The proceedings of the 1978 constitutional convention also reveal that the 
purpose of the amendment was to place the burden of the real property taxation 
system at the county level: 
 

Your Committee changed this amendment to include the phrase “all functions, 
powers and duties relating to the taxation of real property” in order to clarify 
the standing committee's intent to grant all taxing powers relating to real 
property to the counties, except Kalawao.  .   .   .  Your Committee rejected an 
amendment to return this section to its original language which rests all taxing 
powers with the State. 

*          *          *          *          * 
The constitutional and legislative acts covered the whole subject of property 
taxation power and embraced the entire law in that regard." 
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See, Gardens at West Maui Vacation Club, 90 Hawai'i at 341, 978 P.2d at 779 (citing Comm. of 

the Whole Rep. No. 7, in 1 Proceedings of the Constitutional Convention of Hawai‘i of 1978, at 

1008 (1980)).  (Emphasis added). 

 Furthermore, contrary to the legal arguments made by the Hawai’i State Attorney 

General at the September 7, 2018 hearing in Civil No. 18-1-1326-08 JPC, Article VI, section I of 

the Hawai’i State Constitution does not confer any tax authority on the state.  As reflected in 

Standing Committee Report No. 52 from the 1968 Constitutional Convention, Section 1 is a 

prohibition imposed on the state from delegating any tax authority to any private, non-

governmental entity or interest: 

Section 1 relating to the inalienability of taxing power is not amended. 
The only question raised was the apparent conflict with Section 3 of Article VII 
which authorizes the legislature to delegate taxing power to political subdivisions. 
This question was resolved with the determination that Section 1 of Article VI 
concerns only relations between the state government and any entity outside of 
the state government; since political subdivisions are creatures of the State, a 
delegation of taxing power to them is not a surrender, suspension, or 
contraction away of the taxing power by the State. 
 

See, Exhibit M-4, excerpted Proceedings of the Constitutional Convention of Hawaii of 1968, 

Volume I.  (Emphasis added).  In light of this, the County of Maui is in agreement with the amici 

appearing in this case that “a charge that looks like a real property tax and quacks like a real 

property tax is a real property tax, and cannot be imposed without amending Haw. Const. art. 

VIII, sec. 3[.]”  See, JEFS Dkt. 35, PDF p. 11.  It follows that the ballot measure is also 

misleading and/or deceptive for failing to advise voters that the state is taking back some portion 

of the Counties’ exclusive real property tax authority granted in 1978 by Article VIII, Section 3 

of the Hawai’i State Constitution, without disclosing that in the proposed amendment. 

Finally, in reply to the state Defendants/Respondents’ reference to a circuit court finding 

that “[t]he court concludes an irreparable injury would not result if the vote goes forward as 
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currently scheduled[]” [see, JEFS Dkt. 37, PDF p. 14], the County of Maui submits to this Court 

the Declaration of Mark R. Walker, the Director of Finance of the County of Maui.  Specifically, 

Mr. Walker attests in his Declaration that: 

3. As Director of Finance, I am involved in the General Obligation Bond 
issuance process for the County of Maui. As part of this process I receive 
information from the major bond rating agencies relating to the County of Maui 
bond credit rating. 

 
4. Currently the real property tax is the County of Maui’s largest source of 

revenue. 
 

5. The County of Maui’s unlimited and exclusive ability to raise real 
property tax revenue is viewed as a credit strength by all of the major bond rating 
agencies. It is also one of the central reasons why the County of Maui has an 
excellent bond credit rating. 

 
6. The additional real property tax being proposed as a “surcharge” in S.B. 

2922 may impact the County of Maui’s flexibility with respect to the unlimited 
and exclusive ability to raise real property tax revenue, and may negatively effect 
this core credit strength. 

 
7. Any negative effect on the County’s credit strengths may result in a 

reduced bond credit rating, [and] may lead to increased borrowing costs. 
 

8. If approved by voters and implemented by the legislature, S.B. 2922 
could increase the tax burden on County Taxpayers, and thereby may also reduce 
flexibility with respect to the County’s setting of tax rates in the future. 

 
See, Exhibit M-5, Declaration of Mark R. Walker. 

 
RESPECTFULLY submitted.  

 
DATED:  Wailuku, Maui, Hawai’i, October 16, 2018. 
 

PATRICK  K. WONG 
Corporation Counsel 

 
     By  Brian A. Bilberry                         

BRIAN A. BILBERRY 
        Deputy Corporation Counsel 

 
Attorneys for Petitioner COUNTY 
OF MAUI 


