
NING LILLY & JONES 
MICHAEL A. LILLY #1681 
707 Richards Street, Suite 700 
Honolulu, HI 96813 
Telephone: (808) 528-1100 
Facsimile: (808) 531-24 15 

Attorney for Applicant 
ANDREW WALDEN 

1)7 .. C;; :;1'1.,.- " "~;~r 

~ ~ ,'\ f :. : II ,~ ~' '~ i 
f II. L '. ~ 

2ni8 r:s·.' 30 n1 9= 46 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
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V. 
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(Special Proceedings) 
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DATE: October 10, 2018 
TIME: 9:00 a.m. 
JUDGE: Honorable Jeffrey P. Crabtree 

ANDREW WALDEN'S SUPPLEMENT AL MEMORANDUM 

Applicant ANDREW WALDEN ("Walden"), by and through his undersigned attorneys, 

hereby submits his Supplemental Memorandum in response to the request by this Court to 

address the fo llowing two issues: 

I. In light of 'Olelo v. Office of Information Practices, 116 Hawai ' i 337, 173 P.3d 

484 (Haw. 2007)('0/elo) and other applicable cases, are Hi'ilei Aloha LLC, Ho'okeJe Pono, and 

Hi'ipaka LLC corporations owned, operated, or managed on behalf of OHA, for purposes of 

HRS 92F, even if technically they are separate legal entities from OHA? 



2. What Hawaii legal authority exists on the issue of whether a separate civil action 

and trial is required for a circuit court review of a UIPA request pursuant to HRS 92F (as 

opposed to this Special Proceeding and expedited review solely by the court based on motion)? 

I. 'OLELO AND SECTION 92F-3 UNAMBIGUOUSLY DEMONSTRATE THAT 
THE LLCS ARE ST ATE AGENCIES BECAUSE THEY ARE WHOLLY
OWNED, OPERA TED, AND/OR MANAGED BY OR ON BEHALF OF OHA. 

The question in 'Olelo and here is whether the entity is a "state agency". To answer that 

question begins with the definition set forth in Section 92F-3: a "state agency" is any 

"corporation or other establishment owned, operated, or managed by or on behalf of this State". 

"This court reviews the interpretation of a statute de novo." 'Olelo, 116 Hawai'i at 344. 

Accord, Boyd v. Haw. State Ethics Comm 'n, 138 Hawai'i 218, 224, 378 P .3d 934, 940 (2016). 

De novo review requires interpreting the plain language of 92F-3, bearing in mind that "implicit 

in the task of statutory construction is our foremost obligation to ascertain and give effect to the 

intention of the legislature, which is to be obtained primarily from the language contained in the 

statute itself." Id. (quoting Estate of Roxas v. Marcos, 121 Hawai'i 59, 66, 214 P.3d 598, 605 

(2009)). 

Here, the plain language of the statute unambiguously defines the LLCs as "state 

agencies." 

There are eight separate reasons why 'Olelo and 92F instruct that the LLCs are state 

agencies: 

First, unlike the LLCs, ' Ofelo was never owned by the DCCA. ' Ofefo defined "owned" 

as having "' good legal title ; to hold as property; to have a legal or rightful title to; to have; to 

possess."' ' Olefo , 116 Hawai'i at 349. The DCCA was not a shareholder of 'Olelo. The DCCA 

did not have " legal title" to or possess 'Olefo. 
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By contrast, the LLCs are owned/possessed by OHA. OHA or an OHA subsidiary are the 

members of the LLCs. Members are owners of an LLC, just as a shareholder is the owner of a 

corporation or a partner is an owner of a partnership. Members own any net profits of an LLC. 

Section 428-405. On dissolution, the assets of the LLCs are paid to the members. Section 428-

806. 

LLCs are created and owned by members. See Anthony Mancuso, Form Your Own 

Limited Liability Company 4 (Bethany Laurence ed., 9th ed. 2015); and Josh Seidenfeld, 

Limited Liability Company (LLC): The Basics, Cooley Go, https://www.cooleygo.com/llc

basics/ ("A properly structured LLC offers its owners (referred to as "members") the pass

through federal tax treatment of a partnership, while also protecting members from personal 

liability for the obligations of the business."). 

Indeed, "From an identity perspective, a financial perspective, a tax perspective, and, 

oftentimes, from a legal perspective, the single-member LLC is, inherently, one and the same as 

the sole owner." Lila L. Inman, Personal Enough for Protection: The Fifth Amendment and 

Single-Member LLCs, 58 Wm. & Mary L. Rev. 1067, 1097 (2017), 

http://scholarship.law.wm.edu/wmlr/vol58/iss3/7 "The IRS and courts similarly have recognized 

that the identity of single-member LLCs is inextricably intertwined with the identity of its sole 

owner." Id. , at 1099. 

See also, Hinson v. M/V Chimera, 661 F.Supp.2d 614, 620 (ED La. 2009)(identified two 

members as "member-owners" of LLC). 

The only person who owns an LLC is its rnernber(s). Here, OHA is the sole 

member/owner of Hiilei and Hookele; and because Hiipaka is a subsidiary ofHiilei, OHA's 

Hiilei owns Hiipaka. 
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Thus, contrary to 'Olelo, the LLCs are owned by OHA. 

Because the LLCs are owned by OHA, 'Olelo and 92F-3 instruct that the LLCs are "state 

agencies". 

Second, the LLCs are operated or managed by a manager by or on behalf of OHA. 'Olelo 

defined "operate" or "manage" as "'to manage and put or keep in operation"' and to '"direct or 

carry on business or affairs"'. 'Olelo, 116 Hawai'i at 349-50. In 'Olelo, the DCCA itself did not 

operate or manage 'Olelo which was a separate and distinct entity from the State. 

By contrast, here, the LLCs are all managed by employees of OHA. Only OHA 

employees, who are employees of the state, are authorized by OHA to manage the LLCs. 

Respondents admit that the LLCs are managed "on behalf of' their managers. Opposition, at 11 . 

Third, OHA absolutely controls the LLCs. Respondents admit that OHA retains broad 

rights to inspect records and tax return, amending their operating agreements, terminating and 

hiring managers, and dissolving the entities: 

OHA's rights as member ofHi'ilei and Ho'okele Pono are limited to inspection or 
amendment of the corporate documents, inspection of income tax returns and 
reports, appointment of Managers, and dissolution of the entities. 

Opp., at 4. 

Because OHA retains absolute power to amend the Operating Agreements, any current 

limitation on its powers is purely self-imposed. The DCCA in 'Olelo had NO authority to amend 

its articles of incorporation or by laws. The fact that OHA can amend the Operating Agreements 

at any time means it retains full and complete control over the LLCs. 

Fourth, while OHA may not have chosen to exercise direct control over the LLCs' daily 

operations, that is a self-imposed limitation that can be changed any time OHA wants. Only an 

OHA employee (who, contrary to 'Olelo is a state employee) is authorized to manage the LLCS. 
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And OHA can amend the Operating Agreements to provide that it can exercise direct control 

over the LLCs. To the extent it does not exercise day to day control is merely a self-imposed 

limitation. 

Fifth, the DCCA in 'Olelo "has no direct control over the hiring or firing of the CEO." 

' Olelo, 116 Hawai'i at 341. By contrast, the LLC manager is hired and fired by OHA. Indeed, 

because OHA can amend the operating agreements, OHA has the power to appoint itself 

manager. These powers are fundamentally distinguished from the lack of control by the DCCA 

over 'Olelo. 

Sixth, while the DCCA had no direct control over any of'"Olelo's activities" (119 

Hawai'i at 348), OHA has direct control over many of the LLCs' activities. Under section 4.11 of 

Hiilei's Operating Agreement (Exhibit "E" to Application), OHA retained eight controls and 

powers that DCCA did not have over ' Olelo. Unlike DCCA, OHA retained the powers to: 

• Add new members 

• Authorize the sale or mortgage of any interest in real estate 

• Authorize leases, licenses, or occupancy for longer than 10 years 

• Add, remove or replace any Manager 

• Authorize the sale of all or substantially all the LLCs ' assets 

• Authorize dissolution 

• Amend the Operating Agreement or Articles of Organization 

Seventh, unlike 'Olelo, which the Court ruled did not perform a government function "on 

behalf of the state'', the LLCs do perform government functions. The purposes of the LLCs are 

set out in paragraph 2.02 of the Operating Agreements (Exhibits "E"', "K" and "L" of the 

Application). Essentially, their purposes include preservation and protection of Hawaiian 
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historical, archeological, cultural, spiritual, and religious values, customs, practices, resources 

and sites, and to educate and provide resources to and on behalf of the Hawaiian people. That is 

a government function recognized in the Hawai'i Constitution and law. 

Section 6 of the Hawai'i State Constitution established OHA to, inter alia, provide 

resources "for native Hawaiians and Hawaiians", "formulate policy relating to affairs of native 

Hawaiians and Hawaiians"; and exercise control over real and personal property to be used "for 

native Hawaiians and Hawaiians". 

In establishing OHA, the legislature stated its purpose: 

The people of the State of Hawaii and the United States of America as set 
forth and approved in the Admission Act, established a public trust which 
includes among other responsibilities, betterment of conditions for native 
Hawaiians. The people of the State of Hawaii reaffirmed their solemn trust 
obligation and responsibility to native Hawaiians and furthermore declared in the 
state constitution that there be an office of Hawaiian affairs to address the needs 
of the aboriginal class of people of Hawaii. 

HRS, Section 10-1. Section 10-3 further states that OHA's purpose is "the betterment of 

conditions of native Hawaiians." Hookele was expressly created to provide economic assistance 

to Native Hawaiians. Bernardino Declaration, at paragraph 6. 

On October 30, 2018, the Hawai'i Supreme Court decided In the Matter of Contested 

Case Hearing Regarding Conservation District Use Application (CDUA) HA-3568 for the Thirty 

Meter Telescope at the Mauna Kea Science Reserve (the "TMT Decision"). The Court cited 

Article XII, Section 7 of the Hawai'i State Constitution as enshrining the very purposes outlined 

in the LLCs' Operating Agreements: 

The State reaffirms and shall protect all rights, customarily and traditionally 
exercised for subsistence, cultural and religious purposes and possessed by 
ahupua'a tenants who are descendants of native Hawaiians who inhabited the 
Hawaiian Islands prior to 1778, subject to the right of the State to regulate such 
rights. 
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Citing Ka Pa 'akai o Ka 'Aina v. Land Use Comm 'n, 94 Hawai 'i 31 , 35, 7 P .3d 1068, 

1072 (2000), the Hawai'i Supreme Court in the TMT Case noted that the State Board of Land 

and Natural Resources was obligated "to make specific findings and conclusions about the 

identity and scope of valued cultural, historical, or natural resources in the relevant area, 

including the extent to which traditional and customary Native Hawaiian rights are exercised in 

the area." Slip op., at 35. 

Additionally, Hiilei admitted its "role is to handle core functions for all six OHA 

subsidiaries" and the "creation of new LLCs as requested by OHA". Exhibit "F" to Application, 

at 6. 

The LLCs, unlike 'Olelo, perform the very government purposes set out in the Hawai'i 

State Constitution, in OHA's enabling legislation, the Ka Pa 'akai case, and the LLCs' Operating 

Agreements. 

Finally, 'Olelo receives NO state funds. ' Olelo, 116 Hawai'i at 343. By contrast, the 

LLCs receive hundreds of thousands of state funds from OHA. 

'Olelo is fundamentally distinguishable from the LLCs as we pointed out in our chart: 

STATE POWERS: OLELO RESPONDENTS 

State Ownership? No OHA owns Respondents 
To change organization None OHA can amend operating 
documents agreement 
To become the Manager No OHA power to appoint itself 

the manager 
To hire/fire Managers No OHA power to appoint, 

remove and replace managers 
Managed by State employee No Respondents' managers must 

be OHA employees 
Receives taxpayer Funds No Respondents receives state 

funds from OHA 
To dissolve No OHA power to dissolve 

Respondents 
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Therefore, 'Olelo and section 92F-3 unambiguously demonstrate that the LLCs are State 

Agencies because they are wholly-owned, operated, and/or managed by or on behalf of OHA. 

II. HRS, SECTION 92F-15 REQUIRES DE NOVO SPECIAL PROCEEDINGS FOR 
THE PRODUCTION OF GOVERNMENT RECORDS HELD BY A ST ATE 
AGENCY; BECAUSE THIS IS A PROCEEDING AGAINST A STATE AGENCY, 
THE NORMAL CIVIL RULES DO NOT APPLY. 

This is a proceeding by a member of the public seeking public records held by a state 

agency under the UIP A. Chapter 92F is a unique statute established to open up "government 

processes to public scrutiny and participation" and timely production of government records. 

Section 92F-2. The chapter further: 

• promotes "the public interest in disclosure", 

• provides for "accurate, relevant, timely, and complete government records'', and 

• Enhances "accountability through a general policy of access to government records". 

Id. (emphasis added). Accordingly, the statute requires that "all government records are open to 

public inspection". 

As the Hawaii Supreme Court noted, the "public has a legitimate interest in knowing 

whether our ... laws are being properly enforced by governmental agencies .... " Painting · 

Industry v. Alm, 69 Hawai'i 449, 746 P.2d 79, 81 (1987). Conversely, maintaining a veil of 

secrecy over the expenditure of public funds trivializes the Legislature's mandate that " [o]pening 

up the government processes to public scrutiny and paiticipation is the only viable and 

reasonable method of protecting the public's interest." H.R.S., § 92F-2. Indeed, it is the policy 

of Chapter 92F to ensure that "the discussions, deliberations, decisions, and action of 

government agencies ... be conducted as openly as possible." Id. Only through open 

government can one ensure "governmental accountability." H.R.S., § 92F-2(3). 
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"It was obviously the intent of the legislature to remove barriers to judicial enforcement of 

the UIPA". State of Haw. Org. of Police Officers v. Soc '.Y of Prof'! Journalists-Univ. of Haw. 

Chapter, 83 Haw. 378, 393, 927 P.2d 386, 401 (1996). Because the UIPA favors public interest 

in disclosure, courts liberally construe the statute in favor of production. 1 

Similarly, the court in McCrory v Village of Mamaroneck, 34 Misc. 3d, 603, 621-22, 932 

N.Y.S.2d 850 (Sup Ct. West. NY 2011) observed under New York's uniform practices act: 

"FOIL imposes a broad duty on government to make its records available to the 
public." Matter of Gould v. New York City Police Dept., 89 N.Y.2d 267,274, 653 
N.Y.S.2d 54, 675 N.E.2d 808 (1996). Thus, analysis of the propriety of an 
agency's denial of a FOIL application begins with the principle that "[a]ll 
government records are ... presumptively open for public inspection and copying 
unless they fall within one of the enumerated exemptions of Public Officers Law 
§ 87(2)." Id., 89 N .Y.2d at 274-275, 653 N.Y.S.2d 54, 675 N.E.2d 808. "Those 
exemptions are to be narrowly construed, with the burden resting on the agency to 
demonstrate that the requested material indeed qualifies for exemption" (Matter of 
Hanig v. State of New York Dept. Of Motor Vehs., 79 N.Y.2d 106, 109, 580 
N.Y.S.2d 715, 588 N.E.2d 750 [1992]), and an application for the disclosure of 
materials in an agency's possession may be denied "[o]nly where the material 
requested falls squarely within the ambit of one of these statutory exemptions" 
(Matter of Fink v. Lefkowitz, 47 N.Y.2d 567, 571, 419 N.Y.S.2d 467, 393 N.E.2d 
463 [1979]). If the agency "fails to prove that a statutory exemption applies, FOIL 
compels disclosure, not concealment' (source of internal quotation omitted)." 
Matter of Data Tree, LLC v. Romaine, 9 N.Y.S. 3d 454, 463, 849 N .Y.S.2d 489, 
880 N.E.2d 10 (2007). 

Unlike civil actions, 92F-l 5 disclosure "proceedings before the court ... take precedence 

on the docket over all cases and shall be assigned for hearing and trial or for argument at the 

earliest practicable date and expedited in every way." Section 92F-15(f)( emphases added). No 

1 A liberal rule of construction is the mainstream view of courts interpreting open records 
statutes. See, e.g. , Chandler v. City of Sanford, 121So.3d 657, 660 (Fla. App. 2013) ("courts 
must construe the public records law liberally in favor of openness" (internal quotation marks 
omitted) (quoting Rameses, Inc. v. Demings, 29 So. 3d 418, 421 (Fla. App. 20 10)); Sage Info. 
Servs. v. Humm, 977 N.E.2d 895, 901 (Ill. App. 2012) ("It is our duty to liberally construe the 
[Illinois] FOIA in favor of ease of access to public records on the part of any interested 
citizen."). 
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civil actions are entitled to such expeditious de novo review, but rather are subject to the delays 

inherent in the rules of civil procedure such as: 

• Depositions and Discovery 
• Pretrial proceedings including pretrial statements 
• Trial setting 
• Settlement conferences 

Requiring the rules of civil procedure and normal discovery and pretrial proceedings in a UIP A 

action would emasculate the statute's requirement for expedition, de novo review, and timely 

disclosure of govenunent records. The legislature clearly never intended other than a special 

proceeding to enforce the production of govenunent records. 

Contrary to Respondents' assertion that a "court may not exert jurisdiction in a proceeding 

where no summons is issued and served", citing Romero, Hawai'i courts have asserted 

jurisdiction over the production of govenunent records without a complaint and summons. 

Opposition., at 7. In addition to Special Proceedings under section 92F-l 5, the Supreme Court 

has original jurisdiction over disputes without the filing of a complaint and summons. For 

example, in In re Honolulu Community-Media Council, 121 Haw. 179, 215 P.3d 411 (2009) (per 

curiam) the Hawai'i Supreme Court exerted jurisdiction as an "original proceeding" over a letter 

by the media to waive copying fees for production of judicial financial disclosure statements. 

The Court not only denied the request for fees, but ruled that the separation of powers doctrine 

precluded disclosure contrary to an opinion of the OIP. That case squarely stands for the 

proposition that a proceeding to obtain govenunent records can proceed summarily de novo 

without a complaint and summons. 

Similarly, Pray v. Judicial Selection Comm'n, 75 Haw. 333, 353, 861 P.2d 723, 732 

(1993) asserted jurisdiction over an agreed statement of facts and denied production of lists 

judicial nominees. 
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Respondents' reliance on In re: Smith, 68 Haw. 466719 P.2d 397 (1986) and Romero v. 

Star Markets, Ltd., 82 Hawai'i 405, 922 P.2d 1018 (Haw.App. 1996) is misplaced and 

fundamentally distinguishable. Those were not 92F-15 proceedings by the member of the public 

against state agencies. Neither was a proceeding seeking the expeditious do novo production of 

government records. 

Smith was an action by the Hawaiian Homes Lands seeking the cancellation of Smith's 

lease. Similarly, Romero was an ex party motion filed by Romero against Star Markets, again an 

action by a private party against another private party and not a proceeding seeking the 

production of government records held by a state agency. 

Indeed, the Hawai'i Supreme Court ruled that even if an action styled as a "special 

proceeding" was challenged as contrary to the HRCP, that challenge was be rejected as a "matter 

of form, not substance." In re Eric G.: 65 Haw. 219, 225, 6 49 P .2d 1140, 1144 (1982). 

Many other courts have ruled that a special proceeding is a hybrid type of action, such as 

to enforce the right to government records. "As a general rule, a special proceeding is confined to 

the type of case which was not, under the common law or equity practice, either an action at law 

or a suit in equity." Tide Water Assoc. Oil Co. v. Superior Court, 43 Cal.2d 815, 822, 279 P.2d 

35 (1955). Accord, Matter of Bensing v. Leve/re, 506 N.Y.S.2d 822 (NY 1986)(special 

proceeding under New York freedom of information law challenging denial of request for 

government information). 

The McCrory court ruled expressly that an action seeking the production of government 

records is a special proceeding: 

"It is settled that a special proceeding is subject to the same standards and rules of 
decision as apply on a motion for summary judgment, requiring the court to 
decide the matter ' upon the pleadings, papers and admissions to the extent that no 
triable issues of fact are raised' (CPLR 409 [b] [other internal citations omitted])." 

1 1 



Karr v. Black, 55 A.D.3d 82, 86, 863 N.Y.S.2d 26 (lst Dep't 2008); see also 
Matter of Bahar v. Schwartzreich, 204 A.D.2d 441, 443, 611N.Y.S.2d619 (2nd 
Dep't 1994) (applying summary judgment standard in Article 78 proceeding). 

Applying in the instant proceeding the standards and rules of decision as apply on 
a motion for summary judgment (see Zuckerman v. City of New York, 49 N.Y.2d 
557, 562, 427 N.Y.S.2d 595,404 N.E.2d 718 [1980],) .... 

McCrory, supra at 621. 

The Nebraska Supreme Court ruled that "[w]here the law confers a right and authorizes a 

special application to a court to enforce the right, the proceeding is special, within the ordinary 

meaning of the term 'special proceeding."' State v. Silvers, 255 Neb. 702, 708-09, 587 N.W.2d 

325, 331 (1998). That is exactly what 92F-15 does: it confers a right on the public and 

authorizes a special application to Hawai'i courts to enforce that right. 

Similarly, in California a special proceeding is used to obtain government records: 

"A 'special proceeding,' in contrast, is a "'type of case which was not, under the 
common law or equity practice, either an action at law or a suit in equity."' 
Property Reserve, Inc. v. Superior Court (2016) 6 Cal .App.5th 1007, 1019 [212 
Cal.Rptr.3d 22]. Thus, an action seeking obtaining government records in 
California is a special proceeding: "A CPRA proceeding falls within the definition 
of a 'special proceeding of a civil nature.'" 

City of Los Angeles v. Superior Court, 9 Cal.App.5th 272, 285 (2017) (emphasis added). 

Accord, In re Special Proceeding, 842 F.Supp.2d 232 (DDC 2012) (access to court 

records about prosecutorial misconduct in handling the Senator Ted Stevens' criminal 

proceeding). 

Yuen v. Stale of Hawai'i, S.P. No. 00-1-0044 was another example of the use of a special 

proceeding to seek the production of financial records of Aloha Care filed with the State. 

Section 92F-l 5 clearly contemplates a special proceeding by a citizen to obtain expedited 

de nova review of a state agency' s denial of the production of government records. 
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First: "In an action to compel disclosure the circuit court shall hear the matter de novo." 

Section 92F-(b). A civil action, by definition, is not a de novo review. The requirement that 

review by this court is de novo fundamentally distinguishes it from a regular civil action. 

Second, in such an action, the "agency [the LLCs] has the burden of proof to establish 

justification for nondisclosure." Section 92F-(c)). By contrast, if this were a civil proceeding, 

Walden would have the burden of proof. 

Third, 92F- l 5 requires that the proceeding "take precedence" over all other cases. 

In short, Respondents ' argument that a proceeding under Section 92F-15 has to be by way 

of a civil complaint is simply contrary to the letter and spirit of Chapter 92F. Requiring the filing 

of a complaint, answer and pretrial proceedings would destroy the requirement that government 

provide timely production of records, emasculate the de nova and expedited review requirements 

of 92F- l 5, and be contrary to the intent of the legislature. 

III. CONCLUSION. 

For the foregoing reasons in addition to those set forth in the Application, Walden 

requests that his Application be granted. 

DATED: Honolulu, Hawai'i, November 30, 2018. 

Attorney for Applicant 
ANDREW WALDEN 
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