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Movant 
 
 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
 

STATE OF HAWAI‘I 
 

ANDREW WALDEN, 
 
 Applicant, 
 
 vs. 
 
HI‘ILEI ALOHA LLC; HO‘OKELE PONO 
LLC; and HI‘IPAKA LLC,  
 
  Respondents. 
 

S.P. NO. 18-1-0301 JPC 
(Special Proceeding) 
 
MOTION FOR LEAVE TO FILE 
AMICUS CURIAE MEMORANDUM IN 
SUPPORT OF APPLICANT; 
MEMORANDUM IN SUPPORT OF 
MOTION; EXHIBIT “A”; 
DECLARATION OF THOMAS 
YAMACHIKA; EXHIBITS 1-2; NOTICE 
OF MOTION and CERTIFICATE OF 
SERVICE 
 
NON-HEARING MOTION 
JUDGE:  Hon. Jeffrey P. Crabtree 
TRIAL:  No trial date set 
 
 
 

 
MOTION FOR LEAVE TO FILE AMICUS CURIAE MEMORANDUM IN 

SUPPORT OF APPLICANT 
 

  Pursuant to Rule 7.2 of the Rules of the Circuit Courts of the State of 

Hawai‘i and this Court’s inherent authority, the TAX FOUNDATION OF 

HAWAI‘I respectfully moves for leave to file the accompanying amicus curiae 

memorandum in support of Applicant.  
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 Movant Tax Foundation of Hawai‘i is a non-partisan, non-political 

Internal Revenue Code § 501(c)(3) organization whose mission is to educate 

taxpayers and lawmakers on taxation and public finance.  Movant is interested 

in assuring that government agencies such as the Office of Hawaiian Affairs 

are not able to evade transparency requirements, such as the right of the 

public to ask for relevant records, by moving their possessions, operations, or 

both into wholly owned and controlled entities.  

DATED: Honolulu, Hawaii, October 30, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
Attorney for Movant  
TAX FOUNDATION OF HAWAI‘I 
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MEMORANDUM IN SUPPORT OF MOTION  

 
 The Tax Foundation of Hawai‘i is a private nonprofit, nonpartisan, 

educational organization that has for the past 60 years encouraged efficiency 

and economy in government and has promoted an equitable tax system that 

encourages and maintains economic growth and stability in Hawai‘i.  It works 

with public officials, private organizations, and individuals to improve the 

methods, systems, and procedures of public administration.   

 Respondents have maintained that they are not government agencies but 

are instead separate tax-exempt entities that are recognized by the Internal 

Revenue Service under section 501(c)(3) of the Internal Revenue Code.  

Movant’s amicus brief will provide this Court with a tax-focused policy 

perspective on the issue and for that reason seeks leave to file this brief. 
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DATED: Honolulu, Hawaii, October 30, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
Attorney for Movant  
TAX FOUNDATION OF HAWAII 
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Attorney for Amicus Curiae 
 
 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
 

STATE OF HAWAI‘I 
 

ANDREW WALDEN, 
 
 Applicant, 
 
 vs. 
 
HI‘ILEI ALOHA LLC; HO‘OKELE PONO 
LLC; and HI‘IPAKA LLC,  
 
  Respondents. 
 

S.P. NO. 18-1-0301 JPC 
(Special Proceeding) 
 
AMICUS CURIAE MEMORANDUM IN 
SUPPORT OF APPLICANT; 
DECLARATION OF THOMAS 
YAMACHIKA; EXHIBITS 1-2 and 
CERTIFICATE OF SERVICE 
 
 
 
 

 

 

 
AMICUS CURIAE MEMORANDUM IN SUPPORT OF APPLICANT  

 
 By enacting Hawai'i's Uniform Information Practices Act (Modified) 

(UIPA), codified at HRS Chapter 92F, the legislature sought to “provide[ ] a new 

framework for the resolution of the often competing public and privacy 

interests involved in terms of access to government records[,]” starting from the 

“shared view [of both the House and the Senate] that an open government is 

the cornerstone of our democracy.”  Conf. Comm. Rep. No. 112-88, 1988 

House J. 817.  The purpose of the UIPA is to “provide clear recognition of both 

its primary goal of ensuring access to government records and the 
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constitutional right of privacy which must clearly be considered in every 

appropriate case.” Id.  

As stated in HRS § 92F-2:  

In a democracy, the people are vested with the ultimate decision 
making power.  Government agencies exist to aid the people in the 
formation and conduct of public policy.  Opening up the government 
processes to public scrutiny and participation is the only viable and 
reasonable method of protecting the public's interest.  Therefore the 
legislature declares that it is the policy of this State that the formation 
and conduct of public policy--the discussions, deliberations, decisions, 
and action of government agencies--shall be conducted as openly as 
possible.   

 
The policy of conducting government business as openly as 

possible must be tempered by a recognition of the right of the people to 
privacy, as embodied in section 6 and section 7 of Article I of the 
Constitution of the State of Hawaii.   

 
This chapter shall be applied and construed to promote its 

underlying purposes and policies, which are to:  
 
(1) Promote the public interest in disclosure;  
 
(2) Provide for accurate, relevant, timely, and complete government 

records;  
 
(3) Enhance governmental accountability through a general policy 

of access to government records;  
 
(4) Make government accountable to individuals in the collection, 

use, and dissemination of information relating to them; and  
 
(5) Balance the individual privacy interest and the public access 

interest, allowing access unless it would constitute a clearly 
unwarranted invasion of personal privacy.  

 
 The UIPA imposes “[a]ffirmative agency disclosure responsibilities” and 

establishes the general rule that “[a]ll government records are open to public 

inspection unless access is restricted or closed by law.”  HRS § 92F-11; State of 
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Hawai'i Organization of Police Officers (SHOPO) v. Society of Professional 

Journalists—University of Hawai'i Chapter, 83 Haw. 378, 927 P.2d 386 (1996).  

 The Office of Hawaiian Affairs (OHA), which draws its life from the 

Hawai‘i Constitution, Haw. Const. art. XII, sec. 5, is an agency of the State of 

Hawai‘i and is unquestionably subject to UIPA.  The question now before this 

Court is whether OHA can be allowed to evade these transparency 

requirements by establishing limited liability companies where: 

(1) For each company, OHA, as sole member1 (for Hi‘ipaka LLC, the sole 

member is Hi‘ilei Aloha LLC, whose sole member is OHA2) retains 

exclusive power to add, remove, or replace any manager at any time 

with or without cause.3  

(2) For each company, all managers are the holders of specified 

management positions at OHA4 and are therefore state employees. 

(3) Each company’s organizational documents state that the company 

was formed and is to be operated exclusively to further the tax-

exempt purposes of its sole member.5 

                                                 
1 Operating Agreement of Hi‘ilei Aloha LLC, Exhibit E to Walden’s Application for Order 
Allowing Inspection of Records, § 3.01; Operating Agreement of Ho‘okele Pono LLC, Exhibit L to 
Walden’s Application for Order Allowing Inspection of Records, § 3.01. 
2 Operating Agreement of Hi‘ipaka LLC, Exhibit K to Walden’s Application for Order Allowing 
Inspection of Records, § 3.01. 
3 Operating Agreement of Hi‘ilei Aloha LLC, supra note 1, § 4.11(e); Operating Agreement of 
Hi‘ipaka LLC, supra note 2, § 4.11(e); Operating Agreement of Ho‘okele Pono LLC, supra note 1, 
§ 4.11(e). 
4 Operating Agreement of Hi‘ilei Aloha LLC, supra note 1, § 4.02 (as amended by First 
Amendment of Operating Agreement of Hi‘ilei Aloha LLC); Operating Agreement of Hi‘ipaka 
LLC, supra note 2, § 4.02 (as amended by Second Amendment of Operating Agreement of 
Hi‘ipaka LLC); Operating Agreement of Ho‘okele Pono LLC, supra note 1, § 4.02 (as amended by 
First Amendment of Operating Agreement of Ho‘okele Pono LLC). 
5 Operating Agreement of Hi‘ilei Aloha LLC, supra note 1, § 2.02; Operating Agreement of 
Hi‘ipaka LLC, supra note 2, § 2.03 (first instance of § 2.03); Operating Agreement of Ho‘okele 
Pono LLC, supra note 1, § 2.02. 
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(4) Each company was funded by transfers of money, land, or other 

property from OHA, as demonstrated in the Application. 

(5) For each company, the sole member retains exclusive authority to 

amend the companies’ organizational documents, namely the 

Operating Agreement and the Articles of Organization.6  

(6) For each company, the sole member retains ultimate authority by 

possessing exclusive power to terminate the company’s existence.7   

 The Respondent LLCs have all averred that they are separate nonprofit 

companies all of which are recognized by the Internal Revenue Service as tax 

exempt under section 501(c)(3) of the Internal Revenue Code.  However, Hi‘ilei 

Aloha LLC’s profile on Guidestar.org, a web site that collects information on 

nonprofit organizations nationwide, contains the following passage: 

Exhibit 1 to Declaration of Thomas Yamachika.  This statement is corroborated 

by data from the IRS Exempt Organization Business Master File.  Declaration 

of Thomas Yamachika, ¶ 4. 

 For Federal income tax purposes, an organization is not required to file 

an annual return with the IRS on this ground if it meets the requirements of 

                                                 
6 Operating Agreement of Hi‘ilei Aloha LLC, supra note 1, § 4.11(h); Operating Agreement of 
Hi‘ipaka LLC, supra note 2, § 4.11(h); Operating Agreement of Ho‘okele Pono LLC, supra note 1, 
§ 4.11(h). 
7 Operating Agreement of Hi‘ilei Aloha LLC, supra note 1, §§ 4.11(g), 10.01(b); Operating 
Agreement of Hi‘ipaka LLC, supra note 2, §§ 4.11(g), 10.01(a); Operating Agreement of Ho‘okele 
Pono LLC, supra note 1, §§ 4.11(g), 10.01(b). 

 IRS Filing Requirement 

 This organization is not required to file an annual return with the IRS 

because it is an arm of a state or local government. 
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Rev. Proc. 95-48, 1995-2 C.B. 418 (Exhibit 2), which describes the factors that 

are used to determine whether an organization is sufficiently affiliated with or 

controlled by a governmental unit to be called an arm of a state or local 

government. 

 The Foundation submits that if Hi‘ilei Aloha LLC is sufficiently affiliated 

with or controlled by OHA to warrant a determination by IRS that it is an arm 

of a state or local government, it should be within the definition of a 

government agency for purposes of UIPA.  In addition, the other Respondents 

are attached to OHA, directly or indirectly, in the same way that Hi‘ilei Aloha 

LLC is, as shown by their organizational documents and apparent funding 

sources. 

 For these reasons, the Foundation supports Andrew Walden’s 

Application and urges this Honorable Court to grant it. 

 
DATED: Honolulu, Hawaii, _____________________, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
Attorney for Amicus Curiae  
TAX FOUNDATION OF HAWAI‘I 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
 

STATE OF HAWAI‘I 
 

ANDREW WALDEN, 
 
 Applicant, 
 
 vs. 
 
HI‘ILEI ALOHA LLC; HO‘OKELE PONO 
LLC; and HI‘IPAKA LLC,  
 
  Respondents. 
 

S.P. NO. 18-1-0301 JPC 
(Special Proceeding) 
 
DECLARATION OF THOMAS 
YAMACHIKA 
 
 
 
 

 
DECLARATION OF THOMAS YAMACHIKA  

 
1. I am an attorney licensed to practice in Hawai‘i, and I am the 

President of the Tax Foundation of Hawai‘i.  I make this declaration based on 

personal knowledge. 

2. The Foundation is a private nonprofit, nonpartisan, educational 

organization that has for the past 60 years encouraged efficiency and economy 

in government and has promoted an equitable tax system that encourages and 

maintains economic growth and stability in Hawai‘i.  It works with public 

officials, private organizations, and individuals to improve the methods, 

systems, and procedures of public administration.   

3. Attached to this Declaration as Exhibit 1 is a true and correct copy 

of the first page of the profile of Hi‘ilei Aloha LLC as shown on Guidestar.org, 

which I retrieved from the Web address https://www.guidestar.org/profile/26-

1210564 on October 27, 2018. 
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4. The comment on Guidestar.org relating to its IRS filing 

requirement is corroborated by the IRS’ publicly available Exempt Organization 

Business Master File, the Hawaii extract of which I downloaded from 

https://www.irs.gov/pub/irs-soi/eo_hi.csv on October 28, 2018.  In that file, 

the entry for Hi‘ilei Aloha LLC is listed with a “Filing Requirement Code” of 14, 

which, according to the IRS explanation sheet at https://www.irs.gov/pub/irs-

soi/eo_info.pdf, means “990 – Not required to file (instrumentalities of states or 

political subdivisions).” 

5. Attached to this Declaration as Exhibit 2 is a true and correct copy 

of Revenue Procedure 95-48, which I retrieved from the Web address 

https://www.irs.gov/pub/irs-tege/rp1995-48.pdf on October 27, 2018. 

 I declare under penalty of law that the foregoing is true and correct. 

 
DATED: Honolulu, Hawaii, _____________________, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
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Rev. Proc. 95-48, 1995-2 C.B. 418, 1995-47 I.R.B. 13. 

INTERNAL REVENUE SERVICE 
Revenue Procedure 

EXERCISE OF COMMISSIONER'S DISCRETIONARY AUTHORITY UNDER SECTION 6033 

Published: November 20, 1995 

26 CFR 601.602: Forms and instructions 

Section 501. - Exemption from Tax on Corporations, Certain Trusts, Etc. 

Section 6033. - Returns by Exempt Organizations 

Exercise of Commissioner's discretionary authority under section 6033. This procedure exercises the 
Commissioner's discretionary authority under section 6033(a)(2)(B) of the Code, by specifying that two 
additional classes of organizations, governmental units and affiliates of governmental units, which are 
exempt from federal income tax under section 501(a), are not required to file annual information returns 
on Form 990, Return of Organization Exempt From Income Tax. Rev. Proc. 83-23 supplemented. 

SECTION 1. PURPOSE 

This revenue procedure specifies two additional classes of organizations that are not required to file 
annual information returns on Form 990, Return of Organization Exempt From Income Tax. As described 
in section 4, these two classes of organizations are: (1) governmental units, and (2) affiliates of 
governmental units that are exempt from federal income tax under section 501(a) of the Internal Revenue 
Code. This revenue procedure supplements Rev. Proc. 83- 23, 1983-1 C.B. 687. 

SECTION 2. BACKGROUND 

.01 Section 6033(a)(1) of the Code generally requires the filing of annual information returns by exempt 
organizations. 

.02 Section 6033(a)(2)(A) of the Code provides certain mandatory exceptions to this filing requirement. 

.03 Section 6033(a)(2)(B) of the Code provides discretionary exceptions from filing such returns where 
the Secretary "determines that such filing is not necessary to the efficient administration of the internal 
revenue laws." 

.04 Section 1.6033-2(g)(6) of the Income Tax Regulations delegates authority to the Commissioner to 
excuse organizations from the filing requirement. It provides that "[t]he Commissioner may relieve any 
organization or class of organizations from filing, in whole or in part, the annual return required by [section 
6033] where [the Commissioner] determines that such returns are not necessary for the efficient 
administration of the internal revenue laws." 

.05 Section 1.6033-2(g)(1) of the regulations provides a partial list of organizations that are not required to 
file annual returns either because they are excepted by statute or because the Commissioner has 
exercised the authority referred to in section 2.03. Rev. Proc. 83-23 provides a more complete list. 

SECTION 3. ORGANIZATIONS EXCEPTED FROM FILING 

.01 Pursuant to the authority of section 1.6033-2(g)(6) of the Income Tax Regulations, an organization 
that is either a "governmental unit" or an "affiliate of a governmental unit," within the meaning of section 4, 
is not required to file Form 990. 

.02 The exception from filing provided in section 3.01 applies to all tax years beginning after December 
31, 1969, for which no Form 990 has been filed by the date of publication of this revenue procedure. 

EXHIBIT 2



.03 This revenue procedure does not affect an organization's obligation to file Form 990-T, Exempt 
Organization Business Income Tax Return. Thus, if an organization is required to file Form 990-T, it must 
continue to file that form, even though it is not required to file Form 990. 

SECTION 4. "GOVERNMENTAL UNIT" AND "AFFILIATE OF A GOVERNMENTAL UNIT" 

.01 For purposes of this revenue procedure, an organization is treated as a "governmental unit" if: 

(a) It is a state or local governmental unit as defined in section 1.103-1(b) of the regulations; 

(b) It is entitled to receive deductible charitable contributions as an organization described in section 
170(c)(1) of the Code; or 

(c) It is an Indian tribal government, or a political subdivision thereof, under sections 7701(a)(40) and 
7871 of the Code. 

.02 For purposes of this revenue procedure, an organization is treated as an "affiliate of a governmental 
unit" if it is described in section 501(c) of the Code and it meets the requirements of either section 4.02(a) 
or (b): 

(a) It has a ruling or determination from the Service that: 

(i) Its income, derived from activities constituting the basis for its exemption under section 501(c) of the 
Code, is excluded from gross income under section 115; 

(ii) It is entitled to receive deductible charitable contributions under section 170(c)(1) of the Code, on the 
basis that contributions to it are "for the use of" governmental units; or 

(iii) It is a wholly owned instrumentality of a state or a political subdivision thereof, for employment tax 
purposes (see sections 3121(b)(7) and 3306(c)(7) of the Code); or 

(b) The organization does not have a ruling or determination described in section 4.02(a) but: 

(i) It is either "operated, supervised, or controlled by" governmental units, or by organizations that are 
affiliates of governmental units, within the meaning of section 1.509(a)-4(g)(1)(i) of the regulations, or the 
members of the organization's governing body are elected by the public at large, pursuant to local statute 
or ordinance; 

(ii) It possesses two or more of the affiliation factors listed in section 4.03; and 

(iii) Its filing of Form 990 is not otherwise necessary to the efficient administration of the internal revenue 
laws. 

.03 The following affiliation factors will be considered under paragraph (b)(ii) of section 4.02: 

(a) The organization was created by one or more governmental units, organizations that are affiliates of 
governmental units, or public officials acting in their official capacity. 

(b) The organization's support is received principally from taxes, tolls, fines, government appropriations, 
or fees collected pursuant to statutory authority. Amounts received as government grants or other 
contract payments are not qualifying support under this paragraph. 

(c) The organization is financially accountable to one or more governmental units. This factor is present if 
the organization is (i) required to report to governmental unit(s), at least annually, information comparable 
to that required by Form 990; and (ii) is subject to financial audit by the governmental unit(s) to which it 
reports. A report submitted voluntarily by the organization does not satisfy clause (i). Also, reports and 
audits pursuant to government grants or other contracts do not alone satisfy this paragraph (c). 



(d) One or more governmental units, or organizations that are affiliates of governmental units, exercise 
control over, or oversee, some or all of the organization's expenditures (although it is not financially 
accountable to governmental units as described in paragraph (c) of this section). 

(e) If the organization is dissolved, its assets will (by reason of a provision in its articles of organization or 
by operation of law) be distributed to one or more governmental units, or organizations that are affiliates 
of governmental units within the meaning of section 4 of this revenue procedure. 

.04 In making a ruling or determination whether the organization's filing of Form 990 is otherwise 
necessary to the efficient administration of the internal revenue laws under section 4.02(b)(iii), all relevant 
facts and circumstances shall be considered. 

Relevant facts and circumstances suggesting that filing is necessary for efficient tax administration 
include the extent to which the organization has taxable subsidiaries or participates in joint ventures with 
non-exempt entities; whether it engages in substantial public fund-raising efforts; and whether its activities 
provide significant benefits to private interests. 

SECTION 5. RULINGS AND DETERMINATION LETTERS 

.01 An organization may request a ruling described in section 4.02(a) pursuant to Rev. Proc. 95-1, 1995-1 
I.R.B. 1. The appropriate user fee must be paid (currently, $3,575, pursuant to Rev. Proc. 95-1, Appendix 
A, 53). 

.02 An organization that has been recognized as exempt under section 501 of the Code may (but is not 
required to) request a ruling or determination that it meets the requirements to be excepted from filing 
Form 990 as a "governmental unit" or an "affiliate of a governmental unit." The request for a ruling or 
determination must be submitted under the procedures in Rev. Proc. 95-4, 1995-1 I.R.B. 97. The 
appropriate user fee must be paid (currently, $100 for a ruling, pursuant to Rev. Proc. 95-8, § 6.11(4), 
1995-1 I.R.B. 187, 194). 

.03 An organization seeking recognition of exempt status under section 501 of the Code may request a 
determination that it meets the requirements to be excepted from filing Form 990 as a "governmental unit" 
or an "affiliate of a governmental unit," by submitting information required by line 9 of Part I of Form 1023, 
Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code or 
submitting a separate written request with its application for recognition of exemption. See Rev. Proc. 90
27, 1990-1 C.B. 514, for additional procedures with regard to applications for recognition of exemption. 

SECTION 6. EFFECT ON OTHER DOCUMENTS 

Rev. Proc. 83-23 is hereby supplemented. 

DRAFTING INFORMATION 

The principal authors of this revenue procedure are Joe O'Malley of the Exempt Organizations Division 
and Amy Henchey, formerly of the Exempt Organizations Division. For further information regarding this 
revenue procedure, contact Joe O'Malley on (202) 622-7247 (not a toll-free call). 
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NOTICE OF MOTION  

 
TO: MICHAEL A. LILLY 

NING LILLY & JONES 
707 Richards Street, Suite 700 
Honolulu, Hawai'i 96813 
 
Attorney for Applicant Andrew Walden 
 
ANNA ELENTO-SNEED 
SAMANTHA M.P. SNEED 
ES&A, INC. 
1003 Bishop Street, Suite 2750 
Honolulu, Hawai'i 96813 
 
Attorneys for Respondents 
 

 NOTICE IS HEREBY GIVEN that the undersigned has filed with the 

above-entitled Court the Motion attached hereto.  Any response to said motion 

must be filed and served no later than 10 days after the service date indicated 

on the attached Certificate of Service.  Pursuant to Rule 6(e) of the Hawai`i 

Rules of Civil Procedure, if the motion is served by mail, any response to said 

motion must be filed and served no later than 12 days after the service date 

indicated on the attached Certificate of Service.   
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DATED: Honolulu, Hawaii, October 30, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
Attorney for Movant TAX FOUNDATION 
OF HAWAII 
 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing motion 

was served on the above-identified parties at their respective addresses by 

facsimile transmission on October 30, 2018. 

DATED: Honolulu, Hawaii, October 30, 2018. 
 

 
 
___________________________________ 
THOMAS YAMACHIKA 
Attorney for Movant TAX FOUNDATION 
OF HAWAII 
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