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Respondents.
COUNTIES’ REPLY TO STATE DEFENDANTS’ ANSWER TO PETITION
INTRODUCTION
The Counties’1 Petition presents two issues only:
(1) Is the ballot question unclear and misleading?
(2) If so, are the Counties entitled to pre-election relief?
The State2 presents five arguments. One of them addresses the first issue, four address
procedural or peripheral issues, and none address the second issue.
According to the State, the ballot question is clear because Black’s Law Dictionary
defines a “surcharge” as an “additional tax,3 charge, or cost,” and “surcharge…unambiguously

1

The counties referred to in this Reply include the City and County of Honolulu, County of
Hawaiʻi, and County of Kauaʻi (collectively “Counties”). The County of Maui is not included.
2

Respondents State of Hawaiʻi, Scott Nago, Ronald D. Kouchi, and Scott K. Saiki (collectively
“State”).
3

The Attorney General told the circuit court that the surcharge in question is a tax on real
property tax: “So the way that you look at – you need to look at this constitutional provision
-1-

means an amount,” and “surcharge” means “there is an additional cost or charge.” But these
varying definitions disregard the average voter, who would not find the word “surcharge” to be
clear and unambiguous.
The Counties seek pre-election relief fashioned upon the relief that Respondent Chief
Election Officer Scott Nago has declared to be within his powers to provide. The State offers no
authority showing that pre-election relief is unavailable, and indeed this Court has indicated that
pre-election relief is preferable to post-election relief.
LEGAL STANDARD
“Because this is an original proceeding, there is no standard of review.” Taomae v.
Lingle, 108 Hawai‘i 245, 250 n.9, 118 P.3d 1188, 1193 n.9 (2005). See also HRAP 28(f)
(dispensing with standards of review in original proceedings).
The State nevertheless propounds a three-part “Standard of Review.” Opp. at 11–12.
First, the State treats the present extraordinary writ as a writ of mandamus and then applies an
“abuse of discretion standard of review.” Id. Yet the Petition does not seek a review of the circuit
court’s ruling or a writ related thereto.
Second, the State contends that “Injunctions…are largely disfavored.” But the Petition
does not seek an injunction, which was the remedy the Counties sought from the circuit court.
Instead, this Court has plenary powers to fashion appropriate relief under HRS § 602-5(6),
authorizing this Court:
To make and award such…orders…and do such other acts and take such other
steps as may be necessary to carry into full effect the powers which are or shall be
given to it by law or for the promotion of justice in matters pending before it.

proposal is that the State is using its Article 6, Section 1 taxing power independent of the real
property tax but the calculation of that tax which is not a property tax, is going to be calculated
based on the property tax.” Ex. 10, p. 26 of AG’s Answer filed herein on October 11, 2018.
-2-

The State’s third “Standard of Review” is that “legislative enactments are presumptively
constitutional and the Counties have the extreme burden of establishing its unconstitutionality
beyond a reasonable doubt.” Opp. at 12. The State seems to be laboring under the
misunderstanding that the Counties are challenging the constitutionality of SB 2922. See Opp. at
4. They are not.
The only applicable legal standard for this pre-election ballot challenge is the one set
forth in HRS § 11-118.5, namely whether the ballot question is unclear and/or misleading. If so,
it should be invalidated.
ARGUMENT
I.

The State’s Argument That the Ballot Question Is Clear and Not Misleading
Disregards the Average Voter and Is Unconvincing.
A.

“Surcharge” is ambiguous and thus unclear and misleading.

The State makes only one marginal reference to the “average voter” (Opp. at 11),4 and
then proceeds to disregard the voter’s perspective in all of its legal arguments.
According to the State, “The Counties have no exclusive right to determine all real
property taxes.” Opp. at 17. The language of article VIII, section 3 (“Taxation and Finance”) of
the constitution belies this assertion. While it is true that the proposed amendment would lead to
such a result, the amendment has not yet garnered this Court’s or the electorate’s approval.
“Surcharge” is a “commonly used term[]” in the State’s view, at the beginning of its
lengthy exegesis of the word. Opp. at 18. To prove how “common” the term is, the State cites the
definition in Black’s Law Dictionary: “additional tax, charge, or cost.” Id. But would an

4

State Respondents’ Answer to Petitioner Counties’ Petition for Extraordinary Writ Seeking PreElection Relief (“Opp.”), JEFS dkt. no. 37 at 11. All page references are to the original
pagination at the bottom of the page.
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uncertain average voter consult a law dictionary? Unlikely. In 2018, a curious average voter
would probably do what people do every day: google it. The average voter would then learn that
“surcharge” means (1) “an additional charge or payment,” or (2) “a mark printed on a postage
stamp changing its value.” See Exhibit 20.5 These definitions would hardly inform the average
voter that the ballot question seeks to amend the “Taxation and Finance” provision of the
Hawaiʻi Constitution.
After citing Black’s definition, the State then claims that surcharge “unambiguously
means an amount….” Id. So far, a surcharge could be an additional tax, charge, cost, or amount.
Why is that hodgepodge of synonyms unambiguous? The State offers an explanation based on
four statutes with the word “surcharge” in their titles: HRS §§ 46-16.8; 237-8.6; 238-2.6; 2482.6. Id. & fn. 4. 6 But again, the average voter is not a legislative scholar, and even if such
scholarship were presumed, the voter would discover that each of those four references to
“surcharge” is followed by “tax” three words later. The ballot question contains no such
reference. A legislative scholar could also learn that the only time the legislature has provided a
definition was to define the term “surcharge tax.” HRS § 251-1. Fourteen other statutes also
reference “surcharge tax.”7 Further research would inform a legislative scholar that the word
“surcharge” is also used in a dozen statutes referring to a fee, rate, or fine.8
Respondents may think that “surcharge” is clear and unambiguous, but an average voter
likely would be confused.

5

All exhibits referenced herein refer to the Counties’ exhibits, not the State’s.

6

HRS § 46-16.8 is referenced as 46-46.8 in footnote 4, which is a typo.

7

HRS §§ 437D-8.4; 251-2; 251-2.5; 251-4; 251-5; 251-6; 251-8; 251-9; 251-10; 251-11;
251-12; 251-13; 251-14; 251-15.

8

HRS §§ 40-82; 243-3.5; 269-16.3; 269-16.6; 269-30; 271-36; 290-11; 291E-7; 291E-61;
342G-62; 431P-16; 607-5.7.
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B.

“Investment real property” is unclear and misleading, and “as provided by
law” does not cure the deficiency.

The State presents no argument to support the clarity of “investment real property,” but
instead suggests clarity because the phrase “as provided by law,” which precedes “investment
real property,” may be cured by a legislative definition after the voters have approved the
amendment. Opp. at 19. But the voter speaks first, and must choose between “Yes” and “No”
without the benefit of such a definition (which the legislature may or may not provide).
Citing County of Hawaiʻi v. Ala Loop Homeowners, 123 Hawai‘i 391, 412, 235 P.3d
1103, 1124 (2010), the State explains that “a reference to a right being exercised ‘as provided by
law’ may reflect an intent that implementing legislation is anticipated.” Opp. at 19. This
explanation truncates the inherent ambiguity that this Court noted in the phrase “as provided by
law,” which “can be interpreted in other ways, such as simply referring to an existing body of
statutory and other law on a particular subject.” Id. at 412 (italics added).9
C.

“To support public education” is misleading because the average voter could
think that a Yes vote will increase school spending when there is no
guarantee that educational funding will increase.

The State misapprehends the Counties’ argument about educational spending by
asserting, “Petitioner Counties’ claims that the ballot question is misleading because the
Legislature is not required to use revenues from the surcharge for public education are without
merit and purely speculative.” Opp. at 19.
The Petition recognizes that the legislature would allocate its newly acquired real
property tax revenue to support public education, as provided by SB 2922, section 3. Yet the

9

Grammatically, the phrase “as provided by law” could be construed as modifying an existing
authority of the legislature to establish a surcharge on real property tax, which appears to conflict
with the taxation provision in article VIII, section 3 of the constitution.
-5-

legislature could also reallocate the funds currently being used to support public education for
other purposes, such as highways or harbors or airports, with no net gain for public education.
The legislature’s budgetary expenditures are fungible. A prediction that educational spending
will increase is just as “purely speculative” as a prediction that no such increase will take place.
The language is thus misleading to the average voter, who might well assume that a Yes vote
will necessarily lead to higher educational spending.
II.

The Counties Have Proceeded Properly, Without Forum Shopping.
The Counties initially sought relief from the First Circuit Court, which had mandatory

jurisdiction over the matter. Had the circuit court granted the Counties’ motion for preliminary
injunction seeking pre-election relief, there would have been no need for the current Petition.
Unfortunately, the appeal of the circuit court’s ruling could not provide timely pre-election relief.
Such an appeal would inevitably end up before this Court, but after the November 6, 2018,
general election. In short, the only way to obtain pre-election relief was by filing this Petition.
The State’s claim that the Counties “sat on their hands” before filing this Petition (Opp. at
5) is therefore inaccurate. Had the Counties filed initially in this Court, the State would then have
likely argued that the action belonged in circuit court. Nor did the Counties “sit on their hands”
before filing the circuit court action. The City and County of Honolulu submitted its proposed
header language referencing a “Tax Surcharge” on August 21, 2018 (Exhibit 2110), and the City
filed its initial Complaint the next day, on August 22, 2018 (Opp. at 5). “Therefore, this is not a
case where the plaintiffs ‘gambled on the outcome of the election contest and then challenged it
when dissatisfied with the results.’” Watland v. Lingle, 104 Hawai‘i 128, 137, 85 P.3d 1079,

10

Exhibit 21 is a highlighted excerpt of Exhibit 4, JEFS dkt. no. 6; Declaration of Scott T. Nago.
-6-

1088 (2004) (rejecting laches argument; brackets omitted). As of the date of this Reply filed on
October 16, 2018, just three weeks before the election, the discussion is clearly academic.
Finally, the State’s reliance on Jordan v. Hamada, 64 Haw. 446, 448, 643 P.2d 70, 72
(1982), Opp. at 13, is misplaced. The “coordinate jurisdiction” in that case was between two
divisions for the First Circuit Court and not—as here—between a circuit court and the Hawaiʻi
Supreme Court exercising its original jurisdiction. See Gares v. Willingboro Twp., 90 F.3d 720,
725 (3d Cir. 1996) (“A decision of an inferior court is not binding on a court of coordinate
jurisdiction.”) (citation omitted).
Taking the State’s argument to its logical conclusion, the State is in effect arguing that
this Court was barred from granting the Petition and necessarily had to deny it. Such a
conclusion would abrogate this Court’s express statutory authority under HRS § 602-5(6) to
make such orders as necessary to effectuate its powers.
III.

The Counties Do Not Seek Mandamus Relief Against a Judge or State Official.
This Petition was filed pursuant to HRAP Rule 21(e) (“Other extraordinary writs”), not

pursuant to Rule 21(a) (“Writs of mandamus or prohibition directed to a judge”) or Rule 21(b)
(“Writs of mandamus directed to a public officer”). The Counties do not contend that the circuit
court judge or any of the Respondent officials named herein “has exceeded his…jurisdiction, has
committed a flagrant and manifest abuse of discretion, or has refused to act on a subject….”
Kema v. Gaddis, 91 Hawai‘i 200, 205, 982 P.2d 334, 339 (1999).
The Counties are well aware of this Court’s rule that “extraordinary writs are not
available if an issue can be adequately redressed through a typical appeal,” State v. Tui, 138
Hawai‘i 462, 467, 382 P.3d 274, 279 (2016), but the Petition demonstrates that a “typical appeal”
would not yield pre-election relief.

-7-

IV.

The Legislative Officers Are Appropriately Named Respondents.
The State conflates this Petition with a complaint filed in circuit court, arguing that

Senate President Kouchi and House Speaker Saiki should be dismissed as Respondents because
the Counties “failed to state a claim for relief against them.” Opp. at 15. By the same token, the
State should have argued for dismissal of the State of Hawaiʻi as a Respondent.
The legislative officers are named because the Senate and House produced the ballot
question language verbatim at the center of this Petition. They are appropriately named as
Respondents to permit arguments to be made on their behalf. See Molera v. Reagan, Exhibit 16,
naming the Speaker of the Arizona House and the President of the Arizona Senate as Intervenors.
The State of Hawaiʻi is also a named Respondent. Indeed, earlier this year this Court sua
sponte added the State of Hawaiʻi and two individuals as a respondents in another writ petition.
See Exhibit 2211 and Grube v. Trader, 142 Hawai‘i 412, 429, 420 P.3d 343, 360 (2018). The
harm in naming writ respondents comes from naming too few, not too many, especially those
whose information and positions should receive a voice in original proceedings.
V.

While Voter Education Is Optional in Hawaii, the Lack of a Voter Information
Pamphlet Makes It All the More Important That the Ballot Question Be Clear and
Not Misleading.
The Office of Elections defines a “Voter information pamphlet” as “a publication issued

by the chief election officer or clerk featuring information on… ballot issues…to appear on the
ballot at an upcoming…election.” See Exhibit 23, definition of term in Hawaiʻi Administrative
Rule § 3-172-1.12 The issuance of such a pamphlet is optional in Hawaiʻi. Id., HAR § 3-172-10

11

Exhibit 22 includes excerpts of a petition and order publicly available at
https://www.civilbeatlawcenter.org/case/masunaga/.
12

Exhibit 23 is an excerpt from Exhibit 18, JEFS dkt. no. 20.
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(“The chief election officer may establish voter education programs, including publishing voter
information pamphlets,…”) [italics added].
States vary widely in their voter information laws and practices, but “[i]n at least 16
states, election officials are required by law to publish and distribute a voter information
pamphlet.”13 The value to the average voter of such information is readily apparent by
comparing the unadorned ballot question in this Petition with the extensive information provided
to California voters about a constitutional amendment relating to taxation. See Exhibit 19
(explaining the “Fiscal Impact” to voters in the “Summary” that “[s]chools and local
governments each would lose over $100 million in annual property taxes early on, growing to
about $1 billion per year.”).14
Under current law, Hawaiʻi voters need only be presented with the ballot question, but
without further information, it is all the more important that its wording be clear and not
misleading.

13

See http://www.ncsl.org/research/elections-and-campaigns/voter-information-stateapproaches.aspx.

14

If a pamphlet were issued in Hawaiʻi, it could explain the potential fiscal impact of the
measure on the Counties’ real property taxes that, to this point, have been exclusively held by the
Counties pursuant to the 1978 Constitutional Convention to fund the Counties’ operations and
capital improvement programs.
-9-

CONCLUSION
The Counties respectfully request that their Petition for an Extraordinary Writ Seeking
Pre-Election Relief be granted.
DATED: Honolulu, Hawaiʻi, October 16, 2018.
DONNA Y. L. LEONG
Corporation Counsel
By /s/ Robert M. Kohn
ROBERT M. KOHN
NICOLETTE WINTER
Deputies Corporation Counsel
Attorneys for Petitioner
CITY AND COUNTY OF HONOLULU
DATED: Hilo, Hawaiʻi, October 16, 2018.
JOSEPH K. KAMELAMELA
Corporation Counsel
By /s/ Laureen L. Martin
LAUREEN L. MARTIN
Deputy Corporation Counsel
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