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2

Friday, September 7, 2018

1:31 PM

2
3

(Civil Number 18-1-1326 called.)

4

THE BAILIFF:

The Court is allowing the media

5

to use their various devices during this proceeding as long

6

as those devices are used quietly and unobtrusively.

7

Proper courtroom decorum is required, no exceptions.

8

violations, even if by accident, are subject to immediate

9

fine or other sanctions.

10

Counsel, appearances, please.

11

MS. LEONG:

Good afternoon, Your Honor.

Any

Donna

12

Leong, Honolulu Corporation Counsel, appearing on behalf of

13

the City and County of Honolulu.

14

Honolulu Deputies Corporation Counsel Robert Kohn and

15

Nicolette Winter.

16

THE COURT:

17

MR. BILBERRY:

And with me today are

Welcome.

Thank you.

Good afternoon, Your Honor.

18

Deputy Corporation Counsel Brian Bilberry and I'm

19

accompanied by my boss, Corporation Counsel for the County

20

of Maui, Pat Wong.

21

THE COURT:

All right.

22

MR. BILBERRY:

23

MR. MUKAI:

Welcome.

Thank you.

Good afternoon, Your Honor.

John

24

Mukai, Deputy Corporation Counsel on behalf of the County

25

of Hawai'i.
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THE COURT:

2

MR. SUZUKI:

3

Thank you.
Good afternoon, Your Honor.

3

Russell Suzuki, Attorney General for the defendants.

4

me is Valri Lei Kunimoto, Deputy Attorney General.

5

like to also acknowledge Scott Nago, the Chief Elections

6

Officer, in the audience, and Mr. Scott Anderson, who is

7

the chair of the Elections Commission.

8
9

THE COURT:

All right.

With

I'd

Thank you very much,

everyone, please have a seat.

10

First, on housekeeping, the Tax Foundation of

11

Hawai'i, on August 31st asked leave to file an amicus

12

brief.

13

wish to be heard?

The Court is inclined to allow it, but do counsel

14

MS. LEONG:

Your Honor, I speak on behalf of

15

the Counties, we have no objection.

16

THE COURT:

17

MR. SUZUKI:

18

THE COURT:

All right.

19

All right.

Before we get to the oral argument

20

I wanted to give you my inclination.

21

and the Court's review of the case law and the statutes,

22

the Court has formed an inclination and my inclination is

23

to deny the motion for preliminary injunction.

24

reasons are, one, the Court is not convinced the Counties

25

will ultimately prevail, and, two, the Court finds there is

Thank you.

All right.
The defendants have no objection.
Thank you.

Based on the briefing

My primary
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1

little or no irreparable harm if the vote does go forward.

2

So hopefully that gives counsel some guidance in their

3

argument.

4

One question the Court does ask the Counties

5

to address in their oral argument is the Counties' motion

6

initially included a challenge to the header or the title

7

of the proposed amendment.

8

that header issue, header or title issue, now appears, at

9

least to the Court, to be moot because the State has

But per the State's memo in op,

10

represented it has decided to delete the header or title

11

entirely and argues there is no requirement for such a

12

header or title.

13

the issue whether a header or title is required since the

14

State doesn't plan to provide one.

So I would ask the Counties to address

15

All right.

So, County, it's your motion.

16

MS. LEONG:

Thank you, Your Honor.

17

May I

approach the podium?

18

THE COURT:

Yes.

19

MS. LEONG:

Thank you.

Firstly, I would like

20

to thank the Court for giving us this opportunity today on

21

an expedited basis to hear this motion for preliminary

22

injunction.

23

exercise a lot of work over the past week in order to

24

achieve this.

25

I know that all parties and the Court had to

Thank you very much.
THE COURT:

Thank you.
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1

MS. LEONG:

5

I do speak today on behalf of all

2

four counties.

3

because it's so important, State law requires the language

4

and meaning of a proposed constitutional amendment to be

5

clear and not misleading nor deceptive.

6

As I indicated in our brief and I stated

This case is about the desire of the Counties

7

to be sure that when the voters vote in November on the

8

State Legislature's proposed constitutional amendments, the

9

voters are fully aware of what their "yes" or "no" vote

10

means and the consequences of their vote.

11

about the Legislature's -- State Legislature's desire to

12

give to itself the power to impose real property taxes,

13

which power it has not had since 1978.

14

language and the meaning of the constitutional amendment

15

proposed by the Legislature is unclear such that the voters

16

will not be fully aware of the what their "yes" or "no"

17

vote means and the consequences of their vote.

18

This case is

However, the

This case is also about the far-reaching and

19

significant impacts of the proposed amendments to everyone

20

in the state of Hawai'i who rely on county services and who

21

use county facilities, to property owners who pay real

22

property taxes, and to the counties.

23

As we indicate in our briefs, it is the

24

average voter who is the touchstone for construing a ballot

25

question.

In other words, the ballot question must be
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1

clear and not misleading and not deceptive to the average

2

voter who must be able to understand not just the words of

3

the ballot question but the meaning as well.

4

point of view, the ballot question is unclear and is

5

misleading in four significant ways.

6

The ballot question is:

And in our

Shall the Legislature

7

be authorized to establish, as provided by law, a surcharge

8

on investment real property to be used to support public

9

education?

10

So, firstly, the ballot question is unclear

11

and misleading because it asks voters to authorize a new

12

tax without using the word "tax."

13

several meanings and the average owner -- voter, excuse me,

14

will not understand the meaning of the word.

15

The word "surcharge" has

The word "surcharge" without referring to a

16

tax disguises the effect of the amendment, which is a tax

17

measure.

18

for preliminary injunction proves this point.

19

of surcharges in the Hawai'i Revised Statutes sections

20

titles cited by the State in its memo in op at page 13

21

refer to State taxes after the reference to surcharge.

22

titles are County Surcharge on State Tax, County Surcharge

23

on State Tax, Administration, County Surcharge on State

24

Tax, Disposition of Proceeds, and Surcharge on State Tax.

25

Notably, all of those references are surcharges on the

And the State's memo in opposition to this motion
All examples

The
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1

State's general excise tax, not the Counties' real property

2

tax.

3

misleading.

So that's the first way that the ballot question is

4

Secondly, the ballot question is misleading

5

because there is no definition of "investment" or

6

"investment real property" in Senate Bill 2922, which is

7

the bill that proposed the constitutional amendment.

8

so it is unclear what is sought to be taxed.

9

And

Now, the original draft of the Senate Bill

10

2922 contained a definition of "residential investment

11

property," but that was deleted in Senate Draft 1,

12

purportedly to simplify the language of the constitutional

13

amendment.

14

"investment real property," unquote, there are no

15

limitations on the taxes and the Legislature can impose all

16

of those taxes on any kind of real property that might be

17

purchased for investment purposes.

18

Given that there is no definition of, quote,

THE COURT:

Let me -- I'm sorry, let me

19

interrupt and ask you a question.

That's one of the issues

20

I struggled with throughout reading these briefs.

21

Separating, put misleading on the side for a minute and

22

let's talk about vague or vagueness.

23

most important constitutional provisions are very general,

24

they're not very specific, and yet they have withstood the

25

test of time.

You know, many of our

But what am I to do with that?

How specific
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8

does a constitutional provision actually have to be?

2

MS. LEONG:

Well, in our opinion it has to be

3

sufficiently specific so that the average voter when voting

4

on the ballot measure knows what they are voting for.

5

here it's the voter who doesn't know what they're voting

6

for.

7

State statutes or, in our case ordinances, we -- I realize

8

there are situations in which there are vagaries and there

9

are points which it is vague.

10

And

When the Legislature or any legislative body passes

And there is the opportunity

to clarify that.

11

In this particular case which involves the

12

votes by an electorate, the public, an average voter, they

13

won't know what they are voting for.

14

talking about here is giving the average voter sufficient

15

information so that they know what it is they are voting

16

for.

17

information.

And what we're

And we submit that they don't have sufficient

18

THE COURT:

Thank you.

19

MS. LEONG:

Thank you.

20

As an example of this vagueness, my question

21

is, is a personal residence with a home exemption

22

considered a form of investment if the homeowner buys the

23

property with the hope that it appreciates in value?

24

think most of us, if not all of us, do so.

25

considered an investment real property?

Is that

I
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9

An argument that the intent of the Legislature

2

was to limit this proposed amendment to expensive homes

3

belies the legislative history of Senate Bill 2922.

4

was a definition of residential investment property in SB

5

2922, and the reference to properties valued at over one

6

million dollars was deleted.

7

history of Senate Bill 2922 supports the Counties' position

8

that the phrase "investment real property" is unclear and,

9

therefore, misleading.

10

There

So, in fact, the legislative

Now, before I address the third way in which

11

the ballot question is misleading, I wish to confirm on

12

behalf of all counties that we all support emphatically,

13

without reservation, public education.

14

not about public education.

15

the ballot question is misleading because its most

16

significant impact is the State's Legislature desire to

17

give to itself yet another source of tax power by imposing

18

new additional real property taxes.

But this case is

Rather, this case is about how

19

Saying that the surcharge which has several

20

definitions, most of which reference additional charges,

21

will be used to support public education is likely to

22

mislead voters into thinking that a "yes" vote will

23

increase the Legislature's funding of public education.

24

Yet there is nothing in Senate Bill 2922 that requires the

25

Legislature to spend the Legislature's new additional real
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1

property tax revenue exclusively and directly for public

2

education.

3

misleading in that way.

4

THE COURT:

And we think that the ballot measure is -- is

Is what -- you're saying that you

5

think the State would generate revenues, whether called tax

6

or surcharge or what have you, from investment real

7

property and then reduce its other funding for public

8

education?

9

MS. LEONG:

Thank you for asking that question

10

because that is one of my points.

11

Senate Bill 2922 that prohibits the Legislature from

12

replacing the State's general funds from its currently

13

existing taxing sources, such as the general excise tax and

14

the transient accommodations tax, the State income tax

15

which are used to support public education with the new

16

legislatively imposed additional real property tax

17

revenues.

18

There is nothing in

So this will not, this measure will not

19

necessarily result in additional funding to support public

20

education.

21

in the same phrase as "to support public education" will

22

make it appear that the additional real property revenues

23

will, in fact, be additive to the current funding for

24

public education.

25

necessarily the truth.

But the juxtaposition of the word "surcharge"

And that is not mandated, that is not
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In fact, the original Senate Bill 2922 and

2

Senate Draft 1, if you look at the legislative history it

3

says the surcharge will be used to, quote, "fund a quality

4

public education for all of Hawai'i's children."

5

specific examples related to public education were listed

6

in the original Senate Bill 2922 and Senate Draft 1.

7

was in House Draft 1, which was ultimately approved by and

8

only went through one House committee, and that is the

9

House Education Committee, hearing that the purpose for

And

It

10

which the surcharge to be used was significantly diluted to

11

support public education and the specific examples were

12

deleted.

13

So when you take a look at the entirety of the

14

legislative history, you'll see that the revenues are not

15

to fund quality public education for all of Hawai'i's

16

children but, rather, to support public education.

17

THE COURT:

So --

Let me ask you another question.

18

On this issue of whether the House and/or the Senate

19

followed the usual process of their committee work

20

regarding these two bills, and this is not a perjorative

21

question, my question doesn't really matter, or does

22

Article 17, Section 3 really control, namely two-thirds

23

vote by the House, two-thirds vote by the Senate, and

24

that's all you need regardless of how you got there?

25

MS. LEONG:

I would have to say, Your Honor,
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1

that that issue is definitely an ancillary issue which

2

should not distract from the fact what resulted from the

3

hearings is a ballot measure that is misleading.

4

THE COURT:

All right.

Thank you.

5

MS. LEONG:

Thank you.

6

As an example of the difference between the

7

specific examples to fund a quality public education and

8

the phrase "to support public education," the question

9

arises as to whether a road that leads to a public school,

10

does that support public education?

11

canal that runs through a parcel of land with multiple uses

12

that includes a public school support public education?

13

would submit that that is an ambiguity.

14
15

THE COURT:

Or does a drainage

We

So this is really a Department of

Transportation stealth bill?

16

MS. LEONG:

I wouldn't limit it to the

17

Department of Transportation.

18

exactly the point.

It knows no limits.

That's

19

THE COURT:

Okay.

20

MS. LEONG:

The last way in which the ballot

21

measure is misleading is the phrase "as provided by law."

22

As I think we made clear in our briefs, the Legislature is

23

not presently authorized to establish a real property tax

24

surcharge.

25

Legislature shall be, quote, "authorized to establish,

However, asking the voters whether the
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1

comma, as provided by law, comma, a surcharge," end quote,

2

misleads the voters into thinking that current law already

3

authorizes the Legislature to impose real property taxes

4

when, in fact, it does not.

5

In other words, the phrase, quote, "as

6

provided by law," end quote, may mislead voters into

7

thinking that a "yes" vote for the surcharge is either a

8

necessary form of housekeeping or that it implements a

9

current law that already authorizes the Legislature to

10

impose a new additional charge.

11

Now, in its opposition the State argues there

12

is no new taxation power because the Legislature already

13

has that power, and we believe that is inaccurate.

14

Legislature does not have the power to impose real property

15

taxes as the Hawai'i Constitution, through the 1978

16

Constitutional Convention, gave that power exclusively to

17

the counties.

18

The

So to summarize the arguments and the examples

19

of the ways in which the ballot measure is misleading, the

20

ballot question only refers to surcharge, public education

21

and investment real property.

22

Legislature's desire to give itself a new taxation power

23

that would allow it to impose additional real property

24

taxes.

25

It does not refer to the

It gives the misleading impression that the
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1

amendment is about supporting public education and that it

2

only affects wealthy investors.

3

not the most significant concepts and effect of this

4

particular ballot measure.

5

lawsuit, we did so because we wanted to be sure that when

6

the voters vote, they know what their "yes" or "no" vote

7

means and the consequences of their vote.

8
9

Yet those two concepts are

So when the Counties filed this

Your Honor asked me to address the title
issue.

We -- we admit that the header title is not

10

required by law and we -- but I do want to point out that

11

the City did attempt after filing, even prior to filing,

12

the original complaint did try to ask the State if it would

13

clarify the title that would have appeared immediately

14

above the ballot question in order to let voters know that

15

the surcharge is a real property tax surcharge, which, as

16

I've argued, is the most significant impact of this ballot

17

measure.

18

altogether and thus eliminating the opportunity to clarify

19

the ballot.

20
21

Instead, the State decided to remove the title

THE COURT:

You were asking that the word

"tax" be included in the header; right?

22

MS. LEONG:

And in particular real property

24

THE COURT:

Yeah.

25

MS. LEONG:

Because that is the most

23

tax.
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1

significant effect.

It's not just it's because a tax

2

surcharge, it's because it's a real property tax surcharge,

3

and that is a power that the Legislature does not currently

4

have.

5

measure.

That is the most significant impact of this ballot

6

The consequence of not being able to agree on

7

a title, in my point of view, is the Court is left with the

8

ballot -- we are all left with just the ballot question.

9

And the State Legislature -- the State law requires the

10

State Legislature to provide in final form the exact

11

constitutional ratification question to be printed on the

12

ballot.

13

changed so there isn't that opportunity for clarification.

14

Therefore, the ballot question itself cannot be

As I said, you know, the problem is that the

15

ballot question fails to mention the most substantive

16

effect of the proposed constitutional amendment, and that

17

is that the exclusive power to impose real property taxes

18

has, since 1978, been given by the State -- by the

19

Constitutional Convention of 1978, 40 years ago, it's been

20

given to the counties.

21

Now, the State in its memo in op argues that

22

it's the State that delegated to the counties the exclusive

23

power to tax real property.

24

said, it was the 1978 Constitutional Convention and the

25

delegates who attended that Constitutional Convention who

This is also inaccurate.

As I
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16

granted the counties that exclusive authority.

2

THE COURT:

I read that.

Governor Waihee's

3

declaration was interesting on that.

4

note of that.

5

in the Constitution that says it can't be changed, it can

6

be changed; right?

I definitely took

I guess my question is, if there is nothing

7

MS. LEONG:

That is correct.

8

THE COURT:

It's not some kind of a super

9
10
11

provision that forever gives the counties the power that
they had and were given in '78.
MS. LEONG:

That is true.

But the difference

12

here is when you look at the context in which the provision

13

giving -- in the Constitution, the existing provision in

14

the Constitution that gave the counties the exclusive power

15

to levy real property taxes, if you look at that process

16

with 102 delegates over the course of months and there was

17

lively and a lot debate, including by Governor Waihee who

18

was one of the delegates, and you compare that to the way

19

in which this particular constitutional amendment proposal

20

was passed by the Legislature, without going through either

21

finance committee of either house, there is a big

22

difference in the way that the concept which had such

23

far-reaching and significant impacts was determined,

24

discussed or not discussed.

25

that while there is the opportunity to change the amendment

And we would -- I would submit
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1

in a Constitutional Convention as well as by State

2

Legislature, when you look at the two different processes,

3

we would submit that it really should perhaps be considered

4

by Con-Con but it's not necessarily exclusive.

5

That's why it is so important that the ballot

6

question proposed by the State Legislature be clear, be

7

clear to the average voter and not misleading because it's

8

really their only opportunity to understand what it is that

9

they're truly voting for.

10

The legislative history that was submitted to

11

the Court by Maui Corporation Counsel provides you with a

12

clear understanding that the Legislature gave to the

13

counties the exclusive power to impose real property taxes

14

because of all the core, critical operating services that

15

the counties provide to -- to everyone in their respective

16

county.

17

disposal, sanitation and parks, just to name a few.

18

Public safety, the police, the fire, trash pickup,

The counties' real property taxes also allow

19

the counties to issue bonds to finance and to pay for

20

necessary capital-intensive improvement projects which

21

benefit anyone who uses them.

22

any taxation power by the State Legislature to the counties

23

which can be given and taken away by the Legislature, the

24

real property tax is the only constitutionally mandated,

25

dedicated source of income to the counties.

So unlike any delegation of
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1

And the 1978 Constitutional Convention, the

2

delegates of that convention made it very clear that the

3

whole purpose was to allow the counties, without

4

interference from the Legislature, to have enough funds to

5

support their core services and to make their required

6

capital improvements.

7

encroachment into the counties' sole constitutionally

8

dedicated source of funding is the most significant effect

9

of the amendment.

10

could be mislead.

11

It's undoubtedly the State's

And a voter who doesn't realize this

Now, when it comes to remedies, when the City

12

first asked the State to clarify its title, we were seeking

13

transparency.

14

the State not to take that opportunity for clarification,

15

the Court is left with no recourse but to issue an order

16

invalidating the ballot question.

17

But now that the decision has been made by

The State argues that the Court should not

18

issue an injunction because the Counties can challenge the

19

constitutional amendment after the election.

20

submit that the voters have a right to know when they go to

21

the ballot box, either during the absentee process or on

22

November 6, they have a right to know clearly what the

23

language and the meaning of that ballot measure is that

24

they're voting on.

25

voters of that opportunity if it -- it declines to rule on

We would

And the Court would be depriving the
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the issue until after the election.

2

Now, we have cited in our --

3

THE COURT:

I'm sorry, before you go on into

4

that new point, no one really briefed it but I was myself

5

interested in the idea, is there a true justiciable issue

6

before the ballot is voted on in the affirmative?

7

words, let's say it goes on the ballot and they vote it

8

down, should I be deciding this issue?

In other

9

MS. LEONG:

If they vote it down?

10

THE COURT:

No, I mean, should I decide it --

11

should I be deciding it now when they could vote it down?

12

MS. LEONG:

We believe that you should, Your

13

Honor, because we don't believe the ballot question per se

14

does not afford the voters with the information that is

15

sufficient for them to make an intelligent and informed

16

choice.

17

State's position have argued wait till later, but I would

18

submit two things.

19

opportunity to invalidate the ballot measure when it is

20

misleading, quote, "before and after."

21

And there are cases where the parties in the

One is courts have taken the

When it's after then I don't want to hear the

22

State saying to me well, now constitutionally -- the

23

standard of review is presumptively constitutional.

24

mean, you know, I know it's not in their briefs but that's

25

-- and I know it's not in ours, but that's in the back of

I
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1

my head.

It's like well, wait, and then you're going to

2

slam me with the standard of review.

3

that I don't believe that that's fair and I believe it

4

deprives the voters of the right to know what they're

5

voting on.

And I have to say

6

And we've cited in our reply memo, Your Honor,

7

in Section 3 numerous court cases in which the court issued

8

an injunction prior to the vote because the measure was

9

misleading.

10

We are very mindful of the State's desire,

11

expressed at page 15 of its memo in opposition, to avoid

12

any change to the general election ballot which jeopardizes

13

or may disrupt the conduct of the general election.

14

really do not intend to do that.

15

And we

I am very grateful to the Chief Elections

16

Officer who suggested in his declaration at paragraph 63

17

and 64 that if the Court were inclined to grant the motion

18

for preliminary injunction to the counties and if the

19

counties were to prevail in this action, the Court could

20

issue a proclamation stating the Court's order as to

21

whether the proposed constitutional amendment is properly

22

on the ballot and the consequences of the Court's decision.

23

So given the State's practical challenge with

24

printing new ballots, which are found -- which challenges

25

are found in the Chief Elections Officer's paragraphs 25
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1

through 60, and his challenges with printing new ballots

2

which were explained in detail in his declaration, the

3

Counties request that the Court issue an order, number 1,

4

declaring that the proposed ballot question is void, and,

5

number 2, ordering the Chief Election Officer to issue a

6

public proclamation stating that A, the question regarding

7

the constitutional amendment should not have appeared on

8

the ballot and should be considered stricken, and B, any

9

votes for or against the measure will not be counted and

10

have no impact.

11

So in conclusion, Your Honor, the ballot

12

question does not give the voters informed choices and they

13

will not be fully aware of what the language and the

14

meaning of that ballot measure is when they vote "yes" or

15

"no."

16

their vote because there isn't sufficient information on

17

the ballot itself.

They won't be informed about the consequences of

18

The State Legislature's effort to give itself

19

yet another taxation power and to impose real property

20

taxes, which is currently the only source of dedicated

21

income to the counties for all the good that they do,

22

really should be explained to the voters, and there are

23

far-reaching and significant impacts of this proposed

24

amendment.

25

the order as I've described above.

So we would respectfully ask the Court to issue
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With regard to your questions, Your Honor, I

2

believe that I have addressed them.

3

THE COURT:

4

22

all.

But if I haven't --

No, I believe you've answered them

5

Thank you.
MS. LEONG:

Thank you, Your Honor for your

7

THE COURT:

Are any of the other county

8

counsel going to argue?

6

time.

9

MR. BILBERRY:

No, Your Honor.

We are relying

10

on Miss Leong's arguments and the submissions.

11

they're adequate.

12

THE COURT:

13

Mr. Suzuki?

14

17

Thank you.

I should address you Attorney

General Suzuki, my apologies.

15
16

All right.

We feel

MR. SUZUKI:

Good afternoon and thank you,

Judge.
We assert that when the Court applies the

18

appropriate standard of review, that this Court must

19

dismiss this motion.

20

jurisdiction of the Legislature, subject only to the

21

Judiciary's review for constitutionality.

22

the constitutionality of courts -- when reviewing

23

constitutionality, the courts recognize that legislation

24

adopted by the Legislature have a presumption of

25

constitutionality and the burden is on the challenger who

Legislation is in the exclusive

When reviewing
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1

must establish unconstitutionality beyond a reasonable

2

doubt.

3

constitutional amendment is to be indulged, the error must

4

be manifest and unmistakable.

Every reasonable presumption in favor of a

5

THE COURT:

Let me stop you right out of the

6

box there because Corporation Counsel Leong, I think

7

rightly, is concerned that if the vote goes forward then

8

the standard of review suddenly jumps to what is beyond a

9

reasonable doubt, I believe.

10

MR. SUZUKI:

11

THE COURT:

12

Yes.
So does that same standard apply

to me?

13

MR. SUZUKI:

14

THE COURT:

15

MR. SUZUKI:

Yes.

Because --

Why?
Because it's a legislative

16

enactment.

17

Schwab versus Ariyoshi enjoys a presumption of validity and

18

constitutionality and it's the challenger that has the

19

burden to proof beyond a reasonable doubt its

20

unconstitutionality.

21

So all bills adopted by the Legislature under

THE COURT:

I get that.

But then the debate I

22

was having with myself is when you look at HRS 11-118.5

23

doesn't say anything about a standard.

24

MR. SUZUKI:

25

THE COURT:

Yes.
You would think it would, but it
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doesn't, just says what it says.

2

MR. SUZUKI:

It says that it has to be

3

manifest and -- yeah, it -- so what we're saying is because

4

the Legislature has enacted this as a legislation, the

5

standard of review is the Schwab standard and you must

6

apply the beyond a reasonable doubt standard.

7

THE COURT:

So is that -- I just want to

8

follow this a little bit because the usual standard to

9

apply under HRCP 65 is, you know, is it likely the Counties

10

will prevail?

Will there be an irreparable injury?

11

you now saying that I have to find they will not prevail to

12

the standard of beyond a reasonable doubt?

13

MR. SUZUKI:

14

THE COURT:

15

MR. SUZUKI:

Are

Yes.
Interesting.

Okay, thank you.

There are two types of

16

constitutional provisions, those that are proposed by the

17

Constitutional Convention and those that are proposed by

18

the Legislature.

19

because the initial property tax measure was enacted by a

20

Constitutional Convention that it's only a Constitutional

21

Convention amendment that can trump or change that.

22

not correct.

23

The plaintiffs seem to suggest that

THE COURT:

That's

Yeah, you don't have to spend too

24

much time arguing that, frankly.

I think it's pretty clear

25

under Article 17, Section 3 that changes can be proposed
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without a convention.

2

MR. SUZUKI:

Then the second point is that the

3

plaintiff suggests that the "as provided by law" provision

4

is somehow misleading or confusing or vague or ambiguous.

5

That provision is used constantly and consistently by the

6

Legislature and it's in our Constitution.

7

Article 2 alone, that phrase is used in Section 1, 2, 6, 8

8

and 9 of that section alone.

9

the Hawai'i State Constitution that provision is there.

10

In Board of Ed versus Waihee, the court interpreted the

11

provision "as provided by law" means that the

12

constitutional provision is not self-implementing, that it

13

requires further clarification and enactment by the

14

Legislature by subsequent legislation.

15

If you look at

But in numerous provisions of

You know, the plaintiff suggests that -- that

16

-- that further legislation needs to be specified because

17

the Legislature could then go beyond its reach as far as

18

like enacting statutes relating to property tax and

19

whatever.

20

relate to the constitutional provision and cannot go beyond

21

that.

22

beyond their purview relating to the Constitution, then it

23

will be subject to legal challenge.

24
25

That cannot happen.

"As provided by law" has to

So if that should happen and the Legislature goes

I think what the Counties fail to understand
is that the State's taxing power is under Article 6,
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1

Section 1, which says that the power to tax shall never be

2

surrendered or contracted away, and that belongs to the

3

State.

4

this constitutional provision proposal is that the State is

5

using its Article 6, Section 1 taxing power independent of

6

the real property tax but the calculation of that tax,

7

which is not a property tax, is going to be calculated

8

based on the property tax.

9

So the way that you look at -- you need to look at

I hope that's not confusing --

10

THE COURT:

11

MR. SUZUKI:

No, I get it.
-- but -- but if you look at it

12

that way, then you can understand why the State and the

13

Legislature used the word "surcharge."

14

certain that there's a distinction between the real

15

property tax and this tax.

16

would call the Article 6 tax, is pursuant to Article 6,

17

Section 1, is derived or calculated based on the property

18

tax doesn't make that a property tax.

19

tax that is calculated based on the property tax.

20

It's to make

The fact that this tax which I

It is an independent

And if you look at it that way, it's clear

21

that the Legislature used the word "surcharge" to make sure

22

that nobody confuses the fact that this is not a property

23

tax.

24

calculated based on the property tax.

25

that way, there's a clear, rational basis why the

This is a surcharge, an Article 6 surcharge that is
So if you look at it
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1

Legislature chose to use a different word so that there's

2

no confusion that this is not a property tax.

3

The other argument that the plaintiffs make is

4

relating to Article 10 relating to the Board of Education

5

and the University of Hawai'i, and they seem to suggest

6

that this measure is going to somehow intrude into the

7

autonomy of the University and the Board of Education.

8

However, similarly, the "as provided by law" is in Article

9

10 relating to both the Board of Education and the Board of

10

Regents, the autonomy that the Constitution conveys to

11

those institutions is limited as provided by the law, which

12

means as the Legislature may proscribe.

13

The legislative process was properly followed

14

in this matter.

15

proposed amendment be adopted in the same manner as

16

legislation, that it requires that the proposal either is

17

passed by two-thirds votes of the either house -- each

18

house of the Legislature on final reading in any session or

19

by a majority in two sessions of the Legislature.

20

measure passed by two-thirds vote of each house in one

21

session.

22

The Constitution requires that the

This

But those are all -- and I guess the second

23

requirement is that you have to give ten days notice to the

24

Government.

25

Constitution.

These are procedural requirements in the
Any other procedural requirements that the
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1

Legislature imposes upon itself as far as like which

2

committee is going to hear these measures is not within the

3

purview of the Court to review, based on the separation of

4

powers doctrine.

5

And in Schwab there is a provision, a

6

statement in the -- in the case that says:

The role of the

7

court in supervising activities of Legislature is confined

8

to seeing that actions of the Legislature do not violate

9

any constitutional provision.

Court will not interfere or

10

conduct -- the Court will not interfere with the conduct of

11

legislative affairs in absence of the -- in absence of

12

constitutional mandate to do so unless procedure or --

13

unless procedure or result constitutes a deprivation of

14

constitutionally guaranteed rights.

15

That's Schwab versus Ariyoshi.

16

So, Your Honor, given all of these arguments

17

we believe that the procedure and the process in which the

18

Legislature adopted this is clear, they did not violate the

19

Constitution in that manner.

20

why they called it a surcharge as opposed to tax so it's

21

not confused with the real property tax.

22

interference with the Counties' constitutional powers over

23

the jurisdiction of property taxes.

24
25

There is a rational basis for

There's no

And so when you read the taxing powers of the
State and base that upon -- took the taxing power of the
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1

State which is then calculated based upon the real property

2

tax, there is no confusion that the surcharge is not a

3

property tax, it's a State tax upon -- that is calculated

4

upon real property tax.

5
6

For those reasons, Your Honor, we believe that
the motion for preliminary injunction must be denied.

7

THE COURT:

All right, thank you.

I

8

ordinarily give the movant the last word and this case will

9

be no exception.

So, Corporation Counsel Leong, do you

10

wish -- I only ask that you not raise any brand new issues,

11

they should be in response to Attorney General Suzuki.

12

MS. LEONG:

Thank you, Your Honor.

13

I really am quite surprised to hear the

14

Attorney General say this is not a real property tax since

15

it talks about a surcharge on real property, investment

16

real property.

17
18

THE COURT:

Well, you've got him on the record

MS. LEONG:

Well, I do now, I'm grateful for

saying it.

19
20

that.

It really does quite take me aback.

But that goes

21

to the point that this ballot question is not clear and

22

it's misleading.

23

Thank you for that.

24

The only other point that I would like to make

25

is with regard to Your Honor's question about the standard
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1

of review.

2

the standard of review which we have been arguing and

3

that's the beyond a reasonable doubt standard and all of

4

the language that goes with that applies only after a

5

constitutional amendment has been adopted by the

6

electorate.

7
8

We do believe that HRS Section 11-118.5 states

Thank you, Your Honor.

If -- if -- whichever

way it goes, we would ask the Court for a brief order.

9

THE COURT:

Very good.

10

MS. LEONG:

A short order so that whichever

11

side -- whichever side feels the need to appeal can appeal.

12

Thank you.

13

THE COURT:

All right.

Let me -- I want to

14

take a few minutes to collect my thoughts on this.

I am

15

going to rule today, but I just want a few minutes to

16

collect my thoughts and go over my notes.

17

brief recess, probably five to ten minutes at the most.

We'll take a

18

Thank you.

19

(Recess had at 2:13 PM.)

20

(Court reconvened at 2:21 PM.)

21

THE COURT:

22

The motion is denied.

All right, counsel, thank you all.
I want to explain some

23

of my reasons on the record.

It may help counsel assess

24

not only the reasons for the Court's ruling but the best

25

path forward.
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I want to the start with a comment.

I think

2

it's really important to note that this motion is limited

3

to a request for injunctive relief under Rule 65 of the

4

Hawai'i Rules of Civil Procedure.

5

deciding whether or not the policy choices presented here

6

are a good idea or not.

7

the State should tax or surcharge investment real property

8

to benefit public education.

9

this Court to decide today under the motion presented.

10

In other words, I'm not

This Court is not deciding whether

That policy choice is not for

Rather, under Rule 65 I'm essentially limited

11

to analyzing and answering three questions.

12

which side is likely to win?

13

win the underlying argument, namely, whether or not the

14

proposed amendment is too vague or is deceptive and,

15

therefore, cannot go on the ballot.

16

Will irreparable injury result if the vote goes forward?

17

And 3:

18

support granting the injunction?

19

And when I say "win," I mean

Question number 2:

Is a public interest involved, and, if so, does it

So taking those in order, question number 1:

20

Which side will win the underlying argument?

21

questions would be how clearcut is it?

22

the Counties could win?

23

a foregone conclusion they won't win?

24

of related questions here.

25

Number 1,

And related

Is it only possible

Is it likely they will win?

Is it

I mean, there's lots

But the Court's answer is quite simple.

I
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1

find that while it is possible the Counties could

2

ultimately win on an underlying issue, I do not find it is

3

probable or likely.

4

simple.

5

Is the language as thorough and definitive as one would

6

like?

7

on that.

8
9

And my reasons, again, are also quite

I do not find the proposed language is deceptive.

No.

I totally agree with Corporation Counsel Leong

This language is not as clear as it could be.
That said, HRS 11-118.5 does not require that

the proposed constitutional amendment contain a detailed

10

description of all the issues and possible effects

11

connected with the proposed amendment.

12

many of our most important rights approved by the voters,

13

and giving as an example, approved by the voters following

14

the 1978 Con-Con are somewhat general or vague.

15

The reality is that

One example is I'm the senior judge for the

16

Environmental Court so I'm frequently dealing with our

17

environmental rights as established by our Constitution.

18

Article 11, Section 9 of our Constitution, passed by the

19

voters, says that each person shall have the right to a

20

clean and healthful environment as defined by law.

21

pretty general.

22

That's

People could argue over what that means.

But it is an important principle that has

23

endured, and over time these general principles are

24

developed through new statutes, new case law that come into

25

clearer focus over time.

And I think that is quite the
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situation we have here.

The proposed language as not as

2

clear as this Court would like, but I think it's clear

3

enough.

So that's my answer to question number 1.

4

Question number 2:

Would an irreparable

5

injury result if the vote goes forward as currently

6

scheduled?

7

by letting the vote go forward any resulting damage cannot

8

be undone.

9

amendments occur after the vote, not before.

10

Question number 3:

My answer is no.

This is not a situation where

In fact, most challenges to constitutional

Is a public interest

11

involved and, if so, does it support granting an

12

injunction?

13

trigger a public interest.

14

There's no doubt the questions in this case

But, you know, it kind of cuts both ways.

I

15

think Attorney General Suzuki made this point well in his

16

brief, yes, there is a public interest in not having an

17

obviously deficient measure on the ballot, but public

18

interest also favors allowing voters to vote on measures

19

adopted by the State Legislature unless they are clearly

20

deceptive or misleading.

21

goes, the Court finds that it cuts both ways and

22

essentially balances itself out.

23

So as far as Question number 3

In sum, the most important factor in the

24

Court's mind is irreparable injury.

I mean, if this Court

25

was convinced that the ballot language was somewhat
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1

deceptive or misleading, which, again, I'm not finding

2

that, but even if I did, I think I would still have a big

3

hurdle to get over on the irreparable injury issue.

4

One related question that was raised by the

5

briefs, I think I made it clear in my remarks during the

6

argument, but one of the issues was can our Constitution be

7

amended only by a Constitutional Convention.

8

expressly answer that no.

9

is the final word on that.

10

And I

I believe Article 11, Section 3

So, in conclusion, again, the motion is

11

denied.

12

Suzuki, to submit a proposed order pursuant to Circuit

13

Court Rule 23.

14

I ask counsel for the State, Attorney General

And I think, counsel, we all need to give some

15

serious thought to how we move forward.

16

judgment, keep that in mind.

17

denying, that's all it is.

18

subject to immediate appeal without at least more work.

19

you folks have to give that some thought and maybe we can

20

have a status conference or even a status hearing next week

21

to decide the fastest path forward.

22

All right.

Any clarification necessary?

23

MS. LEONG:

Not from in the Counties.

24

THE COURT:

Thank you, everyone, for working

25

This is not a

This is simply an order

And those are usually not
So

with the Court in getting this done in such a short amount
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Appreciate it.

2

MS. LEONG:

Thank you, Your Honor.

3

(Proceedings concluded at 2:28 PM.)
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