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No. SCWR-18-0000000 

IN THE SUPREME COURT OF THE STATE OF HAWAI`I 

CITY AND COUNTY OF HONOLULU, 
COUNTY OF HAWAII, COUNTY OF 
MAUI, COUNTY OF KAUAI, 
 
 Petitioners, 
 
 vs. 
 
DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAII, in his official capacity; DOUGLAS 
S. CHIN, LIEUTENANT GOVERNOR, 
STATE OF HAWAII, in his official capacity; 
F.M. SCOTTY ANDERSON, 
CHAIRPERSON, ELECTIONS 
COMMISSION, in his official capacity; 
SCOTT NAGO, CHIEF ELECTION 
OFFICER, in his official capacity,  
 
  Respondents. 
 
 

Original Proceeding 
 
 
 

MOTION OF TAX FOUNDATION OF HAWAII, XXX, YYY, AND ZZZ FOR LEAVE 
TO FILE AMICUS CURIAE BRIEF IN SUPPORT OF PETITIONERS 

EXHIBIT “1” 

CERTIFICATE OF SERVICE 

THOMAS YAMACHIKA 3504 
TAX FOUNDATION OF HAWAI`I  
126 Queen Street, Suite 304 
Honolulu, Hawai`i  96813 
Telephone: (808) 536-4587 
Facsimile: (808) 536-4588 
E-mail: tom@tfhawaii.org 
 
Counsel for Movants. 
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MOTION OF TAX FOUNDATION OF HAWAII, XXX, YYY, AND ZZZ FOR LEAVE 
TO FILE AMICUS CURIAE BRIEF IN SUPPORT OF APPELLANTS 

The above mentioned organizations hereby move this Court, pursuant to Rules 27 and 

28(g) of the Hawai‘i Rules of Appellate Procedure, for leave to appear as amicus curiae and to 

file a brief, in the form attached hereto as Exhibit “1”, in support of Petitioners. 

Each of the organizations joining in this motion has a profound interest in the issue 

presented here, which is whether the ballot measure required by Senate Bill 2922 (2018) is 

clearly presented to the electorate with the ballot question specified therein, or whether it is 

misleading or deceptive in violation of HRS § 11-118.5.  The specific interest statement for each 

organization is set forth in the Appendix to Exhibit “1”. 

The proposed brief of amici curiae will provide this Court with a broader, taxpayer-

focused policy perspective on the issues being debated and for that reason Movants seek leave to 

file this brief. 

For the above reasons, Movants respectfully requests that this Court grant its motion to 

submit the proposed brief. 

DATED:  Honolulu, Hawai`i, September 12, 2018. 

 
 

   
THOMAS YAMACHIKA 
Attorney for Movants 
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AMICUS CURIAE BRIEF OF TAX FOUNDATION OF HAWAI`I , XXX, YYY, AND 
ZZZ IN SUPPORT OF PETITIONERS 

Pursuant to this Court’s Order Granting Motion for Leave to File Amicus Curiae Brief in 

Support of Petitioners, and Rule 28(g) of the Hawai‘i Rules of Appellate Procedure, the above 

named amici curiae submit this brief in support of Petitioners, respectfully urging this Court to 

declare that the ballot measure actuated by Senate Bill 2922 (2018) contains a misleading or 

deceptive ballot question, and, given that there is insufficient time to correct the ballots, 

invalidate the measure. 

I. IDENTITY AND INTEREST OF AMICI CURIAE 

Each of the organizations joining in this motion has a profound interest in the issue 

presented here, which is whether the ballot measure required by Senate Bill 2922 (2018) is 

clearly presented to the electorate with the ballot question specified therein, or whether it is 

misleading or deceptive in violation of HRS § 11-118.5.  The specific interest statement for each 

organization is set forth in the Appendix hereto. 

II. STATEMENT OF FACTS 

This brief relies on, and incorporates by reference, the facts referenced in the Petition. 

III. STANDARD OF REVIEW 

 For over a hundred years, this Court has followed the rule that requirements applicable to 

an election must be strictly complied with, at least prior to an election, with some flexibility to 

uphold the result thereof against formalistic post-election attacks: 

 It is the duty of the courts to uphold the law by sustaining elections thereunder that 

have resulted in a full and fair expression of the public will and, from the current of 

authority, the following may be stated as the approved rule:  All provisions of the election 

law are mandatory if enforcement is sought before election in a direct proceeding for that 

purpose; but after election, all should be held directory only, in support of the result, unless 
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of a character to affect an obstruction to the free and intelligent casting of the vote, or to the 

ascertainment of the result, or unless the provisions affect an essential element of the 

election, or unless it is expressly declared by statute that the particular act is essential to the 

validity of an election, or that its omission shall render it void. 

Lane v. Fern, 20 Haw. 290, 301-02 (1910); Willis v. Kanealii, 17 Haw. 243, 247 (1905) (citations 

omitted). 

 This Court has adopted a “strict observance” standard for procedural requirements relating 

to the ratification of an amendment.  Watland v. Lingle, 104 Haw. 128, 85 P.3d 1079 (2004); Blair 

v. Cayetano, 73 Haw. 536, 543, 836 P.2d 1066, 1070 (1992).  One of these is the “essential 

requirement … that the ballot not be misleading.”  Kahalekai v. Doi, 60 Haw. 324, 333, 590 P.2d 

543, 550 (1979); HRS §11-118.5.1  “[T]he ballot must enable the voters to express their choice on 

the amendments presented and be in such form and language as not to deceive or mislead the 

public.”  60 Haw. at 338, 590 P.2d at 552-53.   

 The rationale for a rule such as this was explained by the Supreme Court of Florida: 

 In recent years, advantageous but misleading “wordsmithing” has been employed in 

the crafting of ballot titles and summaries.  Sponsors attempt to use phrases and wording 

techniques in an attempt to persuade voters to vote in favor of the proposal.  When such 

wording selections render a ballot title and summary deceptive or misleading to voters, the 

law requires that such proposal be removed from the ballot — regardless of the substantive 

                                                 
 
1 HRS § 11-118.5 provides:  “Constitutional amendments, proposed.  Any constitutional 
amendment proposed by the legislature shall include in final form the exact constitutional 
ratification question to be printed on a ballot.  The constitutional ratification question shall be 
phrased in a manner to enable voters to express their choice on the constitutional amendment by 
providing a ‘yes’ or ‘no’ response.  The language and meaning of a constitutional amendment 
shall be clear and it shall be neither misleading nor deceptive.” 
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merit of the proposed changes.  …  The voters … deserve nothing less than clarity when 

faced with the decision of whether to amend our state constitution, for it is the foundational 

document that embodies the fundamental principles through which organized government 

functions. 

Florida Department of State v. Slough, 992 So. 2d 142, 149 (Fla. 2008).   

 In addition, as a policy matter there is a special and acute need for the courts to insist on 

clarity when, as here, the Legislature is putting forward a constitutional amendment that would 

increase its own power.  The Executive has no veto option against a constitutional amendment thus 

proposed, Haw. Const. art. XVII, sec. 4, leaving the Judiciary as the only remaining check and 

balance against a Legislature that otherwise could, intentionally or not, arrogate power from a 

confused and befuddled electorate.  The standard of review, therefore, must not be excessively 

deferential. 

IV. ARGUMENT 

A. THE BALLOT QUESTION PRESENTED BY SB 2922 IS MISLEADING 
BECAUSE, ALTHOUGH IT IS A MEASURE CONFERRING NEW 
TAXING POWER, IT HIDES “TAX” FROM THE ELECTORATE. 

 This lawsuit involves S.B. 2922 (2018), a measure passed by the Legislature that places 

before voters a ballot question that reads: 

 

S.B. 2922, sec. 4 (2018). 

 The effect of the constitutional amendment is to give the Hawaii Legislature power to levy 

real property tax, in an unspecified amount, on “investment real property,” whatever that is.  This 

is a new power to tax.  The people of Hawaii have for the last forty years vested the power to tax 

Shall the legislature be authorized to establish, as provided by law, a 

surcharge on investment real property to be used to support public education? 
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real property in the counties exclusively.  State ex rel. Anzai v. City & County of Honolulu, 99 

Haw. 508, 57 P.3d 433 (2002); In re Gardens at West Maui Vacation Club, 90 Haw. 334, 978 P.2d 

772 (1999).  Yet there is no mention whatsoever of tax in anything to appear on the ballot.  

 Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936), involved an act by initiative.  

The ballot title of the proposed act read, “An Act to provide for the assistance of aged and/or blind 

persons and funds therefor, the administration and distribution of same, penalties for the violation 

of Act, and for other purposes.”  But it proposed to levy a permanent 2% general sales tax to 

provide that assistance.  The omission of any mention of tax was held to be deceptive enough to 

invalidate the act: 

The proposed ballot title fails to disclose the vital portion of this act, which is, not 

whether some provision shall be made for the aged and the blind, but how that provision is 

to be made.  We do not hold that it is essential that the ballot title should have disclosed 

what the provisions for the aged and blind should be, or the amount thereof.  But we do 

hold that the manner of making this provision is of the essence of the act.  It is an essential 

fact which should be disclosed to the elector, and could have been done by the addition of 

only a few more words and without recitation of details.  Every one knows the general 

operation of a sales tax.  The undisclosed fact is that such a law will be put in operation.  

The ballot title does not, therefore, meet the test that it shall be free from any misleading 

tendency, whether of amplification or of omission, and we, therefore, hold it insufficient.  

Id., 97 S.W.2d at 83.   

The Arkansas court’s decision is on all fours with the question presented here.  The ballot 

summary and the question presented to the electorate say that the measure is about supporting 

public education, just as the Arkansas measure was about supporting the aged and blind.  Yes, the 
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summary before this Court mentions money, as the Arkansas measure did; but the critical flaw was 

the omission of the term “tax.”  Use of that term triggers a visceral reaction in some; its absence 

lulls the electorate into forgetting that the support for public education which they are urged to 

endorse is to come from a new way to pick their pockets.  That the Arkansas case involved an act 

by initiative rather than a constitutional amendment does not diminish its significance; as pointed 

out earlier, a constitutional amendment changes our foundational document, so it is even more 

important that the electorate be properly informed and not misled.  Florida Department of State v. 

Slough, 992 So. 2d 142, 149 (Fla. 2008). 

 Boyd v. Jordan, 1 Cal. 2d 468, 35 P.2d 533 (1934), involved a proposed constitutional 

amendment with a short title reading “Initiative Measure Providing for Adoption of Gross Receipts 

Act.”  The proposed amendment would have imposed a gross receipts tax, but nothing in the title 

alerted the voter that the measure was about tax.  The court stated: 

The petition before us asks that an amendment to the Constitution be submitted to the 

people, which amendment has for its sole purpose the raising of revenue for the support of 

the state government.  The short title used in this petition makes no reference to a tax or to 

the fact that the proposed amendment is a revenue measure.  We think it is clear that the 

short title neither shows the nature of the petition, nor does it show the subject to which it 

relates.  There is nothing in this short title which informed the elector who was asked to 

sign it that the proposed measure provided for the levy of any tax whatever.  He was 

informed that the petition provided for the adoption of a gross receipt act, but no 

information was given him as to the character of the proposed legislation regarding that 

subject.  He was as much in the dark regarding the real purpose of the proposed measure 

after reading the short title as he was before he had read it.  The short title did not bring to 
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his mind any idea or suggestion whatever that the amendment proposed related to taxation 

in any form whatever.  It, therefore, gave him no information upon the very subject with 

which he was then concerned, and as to which the law gave him the right to be informed.  

In our opinion, this vital defect in the short title vitiates the whole petition and renders it 

inadequate for any purpose. 

Id. at 472-73.  The court didn’t stop there, but continued with illustrations of other titles that it 

considered to be deficient for failing to mention that they dealt with tax: 

We might illustrate the insufficiency of this short title by recalling the proposed 

constitutional amendment which at different times during the past few years has been 

submitted to the voters of the state providing for the so-called single tax system for raising 

state revenues.  This proposed measure provided that all governmental revenues should be 

raised by a tax on land.  Would a short title simply stating that the proposed measure was 

an “Initiative Measure Providing for Adoption of Land Act”, have given to the electors any 

information that the proposed constitutional amendment was to wipe out all existing laws 

relative to taxation and to substitute in their place an entirely new system placing the entire 

burden of maintaining our state and its subdivisions upon the land of the state?  To ask this 

question is to answer it in the negative.  A further illustration might be had from our present 

law respecting the gasoline tax.  Had the statute creating this tax been entitled, “Gasoline 

Act” or “A Measure Providing for Adoption of Gasoline Act”, would anyone contend that 

this title expressed the subject to which the act related, or gave any information to anybody 

that the proposed measure contemplated a tax on gasoline sold throughout the state?  We 

hardly think anyone would care to risk his professional reputation by answering this 

question in the affirmative.  So with the short title used in the present petition.  It makes no 
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reference directly or indirectly to the subject of taxation concerning which the proposed 

measure primarily and exclusively deals. 

Id. at 474.  The court, accordingly, issued a writ of mandate ordering that the proposed amendment 

not appear on the ballot. 

 Although the ballot question here proposed does use the word “surcharge,” a surcharge 

could refer to any number of governmental exactions.  In Hawaii Insurers Council v. Lingle, 120 

Haw. 51, 201 P.3d 564 (2008), this Court took great pains to distinguish “taxes” from “regulatory 

assessments,” while in State v. Medeiros, 89 Haw. 361, 973 P.2d 736 (1999), this Court had to 

differentiate “taxes” from “user fees.”  Generally, a user fee is exchanged for a service rendered or 

a benefit conferred, and the amount of the fee normally bears a relationship to the value of the 

service or benefit.  Lingle, 201 P.3d at 572.  A regulatory fee is typically “not used for a general 

purpose but rather to defray the expenses generated [by a regulatory agency] needed for the 

operations provided by law for the [payor].”  Id., 201 P.3d at 579 (quoting San Juan Cellular 

Telephone Co. v. Public Service Commission of Puerto Rico, 967 F.2d 683, 686 (1st Cir.1992)).  A 

tax, therefore, normally supports the general operations of government with little or no specialized 

benefit to the taxpayer.  A “surcharge” could refer to an amount added to a usual charge for a 

specific product, purpose, or service, or it could be a surtax.2  This ballot measure imposes tax, 

specifically real property tax, and is cleverly worded to hide this critical fact.   

 For these reasons, amici support invalidation of the ballot measure because of the deceptive 

and misleading ballot question. 

V. CONCLUSION 

For the reasons set forth above, this Court should issue the writ prayed for. 
                                                 
 
2 http://www.businessdictionary.com/definition/surcharge.html.   
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Amici express no view on any other issues raised in this appeal. 

DATED:  Honolulu, Hawai`i, September 11, 2018. 
 
 
 

   
THOMAS YAMACHIKA 
Attorney for Amici Curiae 
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APPENDIX 

A. Statement of Interest of the Tax Foundation of Hawaii 

The Tax Foundation of Hawaii is a non-partisan, non-political 501(c)(3) organization 

whose mission is to educate taxpayers and lawmakers on taxation and public finance.  We 

educate and encourage the efficient and effective use of public funds (our tax dollars) to operate 

government and deliver public services.  To do that, we track changes in tax law and how 

taxpayer dollars are used.  Our work is published and distributed as widely as possible and free 

of charge.  A well-informed public (and this includes lawmakers) that understands the impact of 

our tax system can more effectively participate in pressing for greater government efficiency and 

accountability. 

Over the years, the Foundation has also functioned as a taxpayer watchdog organization, 

on many occasions scrutinizing and then calling out the government’s legislative proposals to 

upset the delicate balance of fiscal powers between the state and county governments.   

The Foundation’s interest is in ensuring the transparency and clarity of the election, and 

that the people of Hawaii, from whom all governmental power is derived, are not misled or 

deceived with regard to this ballot measure. 

Thomas Yamachika 
Tax Foundation of Hawaii 
126 Queen Street, Suite 304 
Honolulu, HI  96813 
 
B. Statement of Interest of _____ 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing document will 

be served on counsel of record indicated below through JEFS upon the filing hereof:  

Counsel for Petitioners City & County of Honolulu:  

Donna Y.L. Leong, Esq.  

Robert M. Kohn, Esq.  

Nicolette Winter, Esq.  

  

Counsel for Petitioner County of Maui:  

Patrick Wong, Esq.  

Brian A. Bilberry, Esq.  

  

Counsel for Petitioner County of Hawaii:  

Joseph K. Kamelamela, Esq.  

Laureen L. Martin, Esq.  

  

Counsel for Petitioner County of Kauai:  

Mauna Kea Trask, Esq.  

Matthew M. Bracken, Esq.  

  

Counsel for State Respondents:  

Russell A. Suzuki, Esq.  

Patricia Ohara, Esq.  

Robyn B. Chun, Esq.  

Valri L. Kunimoto, Esq.  

DATED:  Honolulu, Hawai`i, September 11, 2018. 
 
 

   
THOMAS YAMACHIKA 
Attorney for Amici Curiae 

DRAFT 9/
12

/20
18


	I. IDENTITY AND INTEREST OF AMICI CURIAE
	II. STATEMENT OF FACTS
	III. STANDARD OF REVIEW
	IV. ARGUMENT
	A. THE BALLOT QUESTION PRESENTED BY SB 2922 IS MISLEADING BECAUSE, ALTHOUGH IT IS A MEASURE CONFERRING NEW TAXING POWER, IT HIDES “TAX” FROM THE ELECTORATE.

	V. CONCLUSION



