
THOMAS YAMACHIKA 3504 

TAX FOUNDATION OF HAWAII 
126 Queen Street, Suite 304 
Honolulu, Hawaii 96813 
Telephone: (808) 536-4587 
Facsimile: (808) 536-4588 
E-mail: tfh@tfhawaii.org 

Movant 

- .. 'I ' 

'''"' -,,, 

f. KAPP.ONA - - - --

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

CITY AND COUNTY OF HONOLULU, 
COUNTY OF HAWAII, COUNTY OF MAUI, 
COUNTY OF KAUAI , 

Plaintiffs, 

vs. 

DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAII, in his official capacity; DOUGLAS 
S. CHIN, LIEUTENANT GOVERNOR, 
STATE OF HAWAII , in his official capacity; 
F.M. SCOTTY ANDERSON, 
CHAIRPERSON, ELECTIONS 
COMMISSION, in his official capacity; 
SCOTT NAGO, CHIEF ELECTION 
OFFICER, in his official capacity, 

Defendants. 

CIVIL NO. 18-1-1326-08 JPC 
(Declaratory Judgment; Injunctive Relief) 

MOTION FOR LEAVE TO FILE AM/GUS 
CURIAE MEMORANDUM IN SUPPORT 
OF PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION; 
MEMORANDUM IN SUPPORT OF 
MOTION; NOTICE OF MOTION and 
CERTIFICATE OF SERVICE 

NON-HEARING MOTION 
JUDGE: Hon. Jeffrey P. Crabtree 
TRIAL: No trial date set 

MOTION FOR LEAVE TO FILE AMICUS CURIAE MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 

Pursuant to Rule 7.2 of the Rules of the Circuit Courts of the State of Hawai'i and 

this Court's inherent authority, the TAX FOUNDATION OF HAWAII respectfully moves 

for leave to file the accompanying amicus curiae memorandum in support of Plaintiffs' 

Motion for Preliminary Injunction. 



Movant Tax Foundation of Hawaii is a non-partisan, non-political Internal 

Revenue Code §501 (c)(3) organization whose mission is to educate taxpayers and 

lawmakers on taxation and public finance. Movant is interested in assuring that voters 

are not misled by a ballot summary and ballot question that do not once mention "tax" or 

"taxation" when the substantive effect of the measure is to grant sweeping new powers 

to the State Legislature relating to real property taxation in Hawaii. 

DATED: Honolulu, Hawaii, August 31 , 2018. 

THOMAS YAMAC 
Attorney for Movan 
HAWAII 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

CITY AND COUNTY OF HONOLULU, 
COUNTY OF HAWAII, COUNTY OF MAUI, 
COUNTY OF KAUAI , 

Plaintiffs, 

vs. 

DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAII , in his official capacity; DOUGLAS 
S. CHIN, LIEUTENANT GOVERNOR, 
STATE OF HAWAII , in his official capacity; 
F.M. SCOTTY ANDERSON, 
CHAIRPERSON, ELECTIONS 
COMMISSION, in his official capacity; 
SCOTT NAGO, CHIEF ELECTION 
OFFICER, in his official capacity, 

Defendants. 

CIVIL NO. 18-1-1326-08 JPC 
(Declaratory Judgment; Injunctive Relief) 

MEMORANDUM IN SUPPORT OF 
MOTION 

MEMORANDUM IN SUPPORT OF MOTION 

The Tax Foundation of Hawaii is a private nonprofit, nonpartisan, educational 

organization that has for the past 60 years encouraged efficiency and economy in 

government and has promoted an equitable tax system that encourages and maintains 

economic growth and stability in Hawaii. It works with public officials, private 

organizations, and individuals to improve the methods, systems, and procedures of 

public administration. 

Movant's amicus brief will provide this Court with a broader, taxpayer-focused 

policy perspective on the issues being debated and for that reason seeks leave to file 

this brief. 



DATED: Honolulu, Hawaii, August 31 , 2018. 

~~?fo~4~~ 
THOMASYAMA~KA 
Attorney for Movant TAX FOUNDATION OF 
HAWAII 
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THOMAS YAMACHIKA 3504 

TAX FOUNDATION OF HAWAII 
126 Queen Street, Suite 304 
Honolulu, Hawaii 96813 
Telephone: (808) 536-4587 
Facsimile: (808) 536-4588 
E-mail: tfh@tfhawaii.org 

Attorney for Amicus Curiae 

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

CITY AND COUNTY OF HONOLULU, 
COUNTY OF HAWAII, COUNTY OF MAUI, 
COUNTY OF KAUAI , 

Plaintiffs, 

vs. 

DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAII , in his official capacity; DOUGLAS 
S. CHIN, LIEUTENANT GOVERNOR, 
STATE OF HAWAII, in his official capacity; 
F.M. SCOTTY ANDERSON, 
CHAIRPERSON, ELECTIONS 
COMMISSION, in his official capacity; 
SCOTT NAGO, CHIEF ELECTION 
OFFICER, in his official capacity, 

Defendants. 

CIVIL NO. 18-1-1326-08 JPC 
(Declaratory Judgment; Injunctive Relief) 

AM/GUS CURIAE MEMORANDUM IN 
SUPPORT OF PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION and 
CERTIFICATE OF SERVICE 

AMICUS CURIAE MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT FILED JUNE 6, 2017 

This lawsuit involves S.B. 2922 (2018), a measure passed by the Legislature that 

places before voters a ballot question that reads: 

EXHIBIT "A" 



Shall the legislature be authorized to establish, as provided by law, a 

surcharge on investment real property to be used to support public education? 

S.S. 2922, sec. 4 (2018). 

The proposed ballot title, prepared to summarize the ballot measure, reads: 

CON AMEND: Relating to Public Education and Investment Property. 

Second Amended Complaint for Declaratory and Injunctive Relief, ~11 . 

The effect of the constitutional amendment is to give the Legislature power to 

levy real property tax, in an unspecified amount, on "investment real property," 

whatever that is. Yet there is no mention whatsoever of tax in anything to appear on 

the ballot. 

For this type of ballot measure, the "essential requirement is that the ballot not be 

misleading." Kahalekai v. Doi, 60 Haw. 324, 333, 590 P.2d 543, 550 (1979). "[T]he 

ballot must enable the voters to express their choice on the amendments presented and 

be in such form and language as not to deceive or mislead the public." Id. at 338, 590 

P.2d at 552-53. 

The rationale for a rule such as this was eloquently explained by the Supreme 

Court of Florida: 

In recent years, advantageous but misleading "wordsmithing" has been 

employed in the crafting of ballot titles and summaries. Sponsors attempt to use 

phrases and wording techniques in an attempt to persuade voters to vote in favor 

of the proposal. When such wording selections render a ballot title and summary 

deceptive or misleading to voters, the law requires that such proposal be 

removed from the ballot - regardless of the substantive merit of the proposed 
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changes. Indeed, the use or omission of words and phrases by sponsors, which 

become misleading, in an attempt to enhance the chance of passage, may 

actually cause the demise of proposed changes that might otherwise be of 

substantive merit. If a sponsor-whether it be a citizen-initiative group, 

commission, or otherwise - wishes to guard a proposed amendment from such 

a fate, it need only draft a ballot title and summary that is straightforward, direct, 

accurate and does not fail to disclose significant effects of the amendment 

merely because they may not be perceived by some voters as advantageous. 

The voters of Florida deserve nothing less than clarity when faced with the 

decision of whether to amend our state constitution, for it is the foundational 

document that embodies the fundamental principles through which organized 

government functions. 

Florida Department of State v. Slough, 992 So. 2d 142, 149 (Fla. 2008). 

In addition, the Foundation suggests that there is a special and acute need for 

the courts to insist on clarity when, as here, the Legislature is putting forward a 

constitutional amendment that would increase its own power. The Executive has no 

veto option against a constitutional amendment thus proposed, Haw. Const. art. XVII, 

sec. 4, leaving the Judiciary as the only remaining check and balance against legislators 

who would otherwise, intentionally or not, arrogate power from a confused and 

befuddled electorate. Not surprisingly, it has been observed that courts review 

constitutional amendments proposed by the legislature under an exacting standard. 

"When the question placed before the voters-on the basis of which the voters will 

decide whether to approve or reject the proposed amendment-is deceptive and 

misleading, [the courts] should not only be wary; our scrutiny should be at its strictest." 
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League of Women Voters of Minnesota v. Ritchie, 819 N.W.2d 636, 656 (Minn. 2012) 

(footnote omitted). 

Walton v. McDonald, 192 Ark. 1155, 97 S.W.2d 81 (1936), involved an act by 

initiative. The ballot title of the proposed act read, "An Act to provide for the assistance 

of aged and/or blind persons and funds therefor, the administration and distribution of 

same, penalties for the violation of Act, and for other purposes." But it proposed to levy 

a permanent 2% general sales tax to provide that assistance. The omission of any 

mention of tax was held to be deceptive enough to invalidate the act: 

The proposed ballot title fails to disclose the vital portion of this act, which 

is, not whether some provision shall be made for the aged and the blind , but how 

that provision is to be made. We do not hold that it is essential that the ballot title 

should have disclosed what the provisions for the aged and blind should be, or 

the amount thereof. But we do hold that the manner of making this provision is 

of the essence of the act. It is an essential fact which should be disclosed to the 

elector, and could have been done by the addition of only a few more words and 

without recitation of details. Every one knows the general operation of a sales 

tax. The undisclosed fact is that such a law will be put in operation. The ballot 

title does not, therefore, meet the test that it shall be free from any misleading 

tendency, whether of amplification or of omission, and we, therefore, hold it 

insufficient. 

Id. , 97 S.W.2d at 83. 

We submit that the Arkansas court's decision is on all fours with the question 

presented here. The ballot summary and the question presented to the electorate say 

that the measure is about supporting public education, just as the Arkansas measure 
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was about supporting the aged and blind. Yes, the summary before this Court mentions 

money, as the Arkansas measure did; but the critical flaw was the omission of the term 

"tax." Use of that term triggers a visceral reaction in some; its absence lulls the 

electorate into forgetting that the support for public education which they are urged to 

endorse is to come from a new way to pick their pockets. That the Arkansas case 

involved an act by initiative rather than a constitutional amendment does not diminish its 

significance; as pointed out earlier, a constitutional amendment changes our 

foundational document, so it is even more important that the electorate be properly 

informed and not misled. League of Women Voters of Minnesota v. Ritchie, 819 

N.W.2d 636, 656 (Minn. 2012); Florida Department of State v. Slough, 992 So. 2d 142, 

149 (Fla. 2008). 

For these reasons, the Foundation supports Plaintiff's Motion for Preliminary 

Injunction to the extent that it seeks appropriate corrective action against the deceptive 

and misleading ballot summary and ballot question as currently drafted. 

DATED: Honolulu, Hawaii, , 2018. 
~~~~~~~~~-

THOMAS YAMACHIKA 
Attorney for Amicus Curiae 
TAX FOUNDATION OF HAWAII 
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 

STATE OF HAWAII 

CITY AND COUNTY OF HONOLULU, 
COUNTY OF HAWAII , COUNTY OF MAUI, 
COUNTY OF KAUAI, 

Plaintiffs, 

vs. 

DAVID Y. IGE, GOVERNOR, STATE OF 
HAWAII , in his official capacity; DOUGLAS 
S. CHIN, LIEUTENANT GOVERNOR, 
STATE OF HAWAII , in his official capacity; 
F.M. SCOTTY ANDERSON, 
CHAIRPERSON, ELECTIONS 
COMMISSION, in his official capacity; 
SCOTT NAGO, CHIEF ELECTION 
OFFICER, in his official capacity, 

Defendants. 

CIVIL NO. 18-1-1326-08 JPC 
(Declaratory Judgment; Injunctive Relief) 

NOTICE OF MOTION and CERTIFICATE 
OF SERVICE 

NOTICE OF MOTION 

TO: DONNA Y.L. LEONG 
Corporation Counsel 
ROBERT M. KOHN 
NICOLETTE WINTER 
Deputies Corporation Counsel 
City and County of Honolulu 
530 South King Street, Room 110 
Honolulu, Hawai'i 96813 

Attorneys for Plaintiff City & County of Honolulu 

PATRICK WONG 
Corporation Counsel 
BRIAN A. BILBERRY 
Deputy Corporation Counsel 
County of Maui 
200 S. High Street 
Wailuku, Hawai'i 96793 

Attorneys for Plaintiff County of Maui 



JOSEPH K. KAMELAMELA 
Corporation Counsel 
LAUREEN L. MARTIN 
Deputy Corporation Counsel 
County of Hawaii 
101 Aupuni Street, Unit 325 
Hilo, Hawaii 96720 

Attorneys for Plaintiff County of Hawaii 

MAUNA KEA TRASK 
County Attorney 
MATIHEW M. BRACKEN 
First Deputy County Attorney 
County of Kauai 
4444 Rice Street, Suite 220 
Lihue, Hawaii 96766 

Attorneys for Plaintiff County of Kauai 

RUSSELL A SUZUKI 
Attorney General of Hawaii 
PATRICIA OHARA 
ROBYN B. CHUN 
VALRI L. KUNIMOTO 
Deputy Attorneys General 
Department of the Attorney General 
425 Queen Street 
Honolulu, HI 96813 
Attorneys for State Defendants lge, Chin, Anderson, and Nago 

NOTICE IS HEREBY GIVEN that the undersigned has filed with the above-

entitled Court the Motion attached hereto. Any response to said motion must be filed 

and served no later than 1 O days after the service date indicated on the attached 

Certificate of Service. Pursuant to Rule 6(e) of the Hawai' i Rules of Civil Procedure, if 

the motion is served by mail, any response to said motion must be filed and served no 

later than 12 days after the service date indicated on the attached Certificate of Service. 
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DATED: Honolulu, Hawaii, August 31 , 2018. 

IKA 
nt TAX FOUNDATION OF 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing motion was 

served on the above-identified parties at their respective addresses by facsimile 

transmission on August 31, 2018. 

DATED: Honolulu, Hawaii, August 31 , 2018. 
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