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ANSWERING BRIEF OF DEFENDANT-APPELLEE
STATE OF HAWAI‘I
Although Plaintiff-Appellant TAX FOUNDATION OF HAWAI‘I (“Plaintiff”) would
have this Court believe that this case is about the City and County of Honolulu’s rail project, in
fact this case involves the narrow jurisdictional question of where tax disputes should be
litigated. Plaintiff filed a declaratory judgment action in regular circuit court, when an express
statutory exception, persuasive case law, and the general scheme set forth in Hawaii’s statutes
and case law indicate that this legal dispute belongs, if anywhere, in tax appeal court instead. In
addition, mandamus relief was not appropriate, and Plaintiff does not have standing in any event.
Although Plaintiff would like this Court to go straight to the merits of this case, doing so
would be improper because the circuit court ruled only on the jurisdictional issues and did not
address the parties’ Cross-Motions for Summary Judgment. But if this Court were to reach the
merits nevertheless, Defendant-Appellee STATE OF HAWAI‘I (“the State”) should prevail as a
matter of law. The State’s arguments are consistent with the rules of statutory construction,
legislative intent, and well-established principles of constitutional interpretation. Plaintiff’s
arguments conflict with all of these. But more importantly, Plaintiff’s quarrel is with the
Legislature rather than State executive departments, and Plaintiff should seek relief from the
Legislature rather than from the courts. If Plaintiff disagrees with a statute passed by the
Legislature, it should lobby the Legislature to amend it. Asking the courts to interfere with a
statute, when it is valid under the rational basis test, is not only inconsistent with modern
constitutional principles but it also violates the separation of powers at the heart of our system of
government. Finally, the circuit court did not abuse its discretion in denying Plaintiff’s oral
motion to amend the complaint. The State respectfully requests that this Court affirm the circuit
court’s dismissal of this case.
I. STATEMENT OF THE CASE
A. Nature of the Case.
This was a declaratory judgment and mandamus action in circuit court that was dismissed
on jurisdictional grounds and is now on appeal to the Intermediate Court of Appeals (“ICA”).
B. Procedural Background and Material Facts.
In 2005, the Hawai‘i State Legislature passed Act 247, 2005 Haw. Sess. Laws Act 247,
§§ 1-9 at 770-75 (“Act 247”). Act 247 became law without the Governor’s signature and, among
other things, it amended HRS Chapter 46 to authorize any county to adopt a surcharge on

Hawaii’s General Excise Tax (“GET”) and Use Tax by passing a county ordinance. Act 247, § 2
at 770 (codified at Hawai‘i Revised Statutes (“HRS”) § 46-16.8(a) (2012)). Counties were
authorized to use the surcharge proceeds for purposes such as “a mass transit project,” “public
transportation,” and expenses in complying with the Americans with Disabilities Act. Id.
(codified at HRS § 46-16.8(c) & (d)).
When the Legislature was drafting Act 247, the conference committee appointed to work
out differences between the House and Senate versions of House Bill No. 1309 amended the bill
to require the Director of Finance to deduct ten percent of the surcharge to reimburse the State
for its costs in the assessment, collection, and disposition of the surcharge. See State’s CrossMotion for S.J., Exhibit “B,” ICA 6 at 317-69.1 Therefore, the final version of Act 247 included
a provision in HRS Chapter 248 that stated: “[T]he director of finance shall deduct ten per cent
of the gross proceeds of a respective county’s surcharge on state tax to reimburse the State for
the costs of assessment, collection, and disposition of the county surcharge on state tax incurred
by the State.” Act 247, § 5 at 773 (codified at HRS § 248-2.6(a) (Supp. 2015)) (emphasis added).
Only the City and County of Honolulu adopted a county surcharge, which was set at .5
percent and was to be used for Honolulu’s rail project. See Revised Ordinances of Honolulu
(“ROH”) §§ 6-60.1 & 6-60.2. Since January 1, 2007, the State has collected $1.658 billion in
surcharge taxes (after the ten percent deduction) for the City and County of Honolulu. The State
has deposited ten percent of the gross proceeds, or $184.2 million, into the general fund, through
January 2016 as required by HRS § 248-2.6. See State’s Cross-Motion for S.J., Declaration of
Judy Dang & Exhibit “A,” ICA 6 at PDF 309-12.
On October 21, 2015, Plaintiff filed a Complaint against the State, seeking to declare the
State’s retention of ten percent of the surcharge pursuant to HRS § 248-2.6 unconstitutional and
seeking injunctive and mandamus relief. Plaintiff requested: (1) an order directing the State to
deduct and withhold only the actual costs of administering the surcharge; (2) an order directing
the State to reimburse to the City and County of Honolulu and/or Plaintiff and similarly situated

1

Citations to documents in the record will be abbreviated as follows: “[description of
document], ICA ___ at PDF ___.” The ICA reference is to the JEFS online document number at
which a scanned copy of the actual filing is located. The PDF reference is to the specific PDF
page number(s) of that ICA document. Transcripts will be abbreviated as follows: “Tr. [date],
ICA ___ at PDF ___.”
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class members all amounts improperly collected by the State; and (3) an award of attorneys’ fees.
Complaint, ICA 6 at PDF 11-22.
On November 10, 2015, the State filed Defendant State of Hawaii’s Motion to Dismiss
Complaint Filed on October 21, 2015 (“State’s Motion to Dismiss”). State’s Motion to Dismiss,
ICA 6 at PDF 40-86. The State argued that the circuit court lacks subject matter jurisdiction
under HRS § 632-1 (1993), that mandamus relief is not appropriate, and that Plaintiff lacks
standing to sue. State’s Motion to Dismiss, ICA 6 at PDF 45-54. On January 12, 2016, Plaintiff
filed Plaintiff’s Opposition to Defendant State of Hawaii’s Motion to Dismiss Complaint Filed
on October 21, 2015 (“Plaintiff’s Opposition to State’s Motion to Dismiss”). Plaintiff’s
Opposition to State’s Motion to Dismiss, ICA 6 at PDF 102-92. On March 18, 2016, the State
filed Defendant State of Hawaii’s Reply to Plaintiff’s Opposition to Defendant State of Hawaii’s
Motion to Dismiss Complaint Filed on October 21, 2015 (“State’s Reply regarding Motion to
Dismiss”). State’s Reply regarding Motion to Dismiss, ICA 6 at PDF 552-61.
On January 21, 2016, Plaintiff filed Plaintiff’s Cross-Motion for Summary Judgment
Against Defendant State of Hawai‘i (“Plaintiff’s Cross-Motion for Summary Judgment”).
Plaintiff’s Cross-Motion for S.J., ICA 6 at PDF 195-282. Plaintiff argued the merits of the case,
including its claim that HRS § 248-2.6 requires the State to calculate the actual costs of the
surcharge. Plaintiff’s Cross-Motion for S.J., ICA 6 at PDF 210-11. Plaintiff further argued that
HRS § 248-2.6 is unconstitutional and mandamus relief is appropriate. Plaintiff’s Cross-Motion
for S.J., ICA 6 at PDF 211-19. On March 15, 2016, the State filed Defendant State of Hawaii’s
Opposition to Plaintiff’s Cross-Motion for Summary Judgment Against Defendant State of
Hawai‘i (“State’s Opposition to Plaintiff’s Cross-Motion for Summary Judgment”). State’s
Opposition to Plaintiff’s Cross-Motion for S.J., ICA 6 at PDF 539-41.
On March 4, 2016, the State filed Defendant State of Hawaii’s Cross-Motion for
Summary Judgment (“State’s Cross-Motion for Summary Judgment”). State’s Cross-Motion for
S.J., ICA 6 at PDF 286-537. The State reiterated its argument that the circuit court lacks subject
matter jurisdiction and further argued that HRS § 248-2.6 unambiguously requires the State to
retain ten percent of the surcharge, that this interpretation is consistent with legislative intent,
that there is no equal protection violation (including that there is a rational basis for the statute),
that there is no violation of the General Laws provision of the Hawai‘i Constitution, and that this
matter belongs in the Legislature and not in the courts. State’s Cross-Motion for S.J., ICA 6 at

3

PDF 294-307. On March 15, 2016, Plaintiff filed Plaintiff’s Memorandum in Opposition to
Defendant State of Hawaii’s Cross-Motion for Summary Judgment (“Plaintiff’s Memorandum in
Opposition to State’s Cross-Motion for Summary Judgment”). Plaintiff’s Memorandum in
Opposition to State’s Cross-Motion for S.J., ICA 6 at PDF 542-51. On March 18, 2016, the
State filed Defendant State of Hawaii’s Reply to Plaintiff’s Memorandum in Opposition to
Defendant State of Hawaii’s Cross-Motion for Summary Judgment Filed March 4, 2016
(“State’s Reply regarding Cross-Motion for Summary Judgment”). State’s Reply regarding
Cross-Motion for S.J., ICA 6 at PDF 562-72.
The circuit court held a hearing on both the State’s Motion to Dismiss and the parties’
Cross-Motions for Summary Judgment on March 23, 2016. Tr. 3/23/16, ICA 23 at PDF 1-36.
The court first heard argument from the State, id., ICA 23 at PDF 3-11, then from Plaintiff, id.,
ICA 23 at PDF 11-30, then heard a very brief rebuttal from the State, id., ICA 23 at PDF 30-31.
In the course of the hearing, Plaintiff orally moved to amend the complaint. Id., ICA 23 at PDF
16-17. The court ultimately ruled that it lacked subject matter jurisdiction because the instant
case is a “controversy with respect to taxes” and also that mandamus relief was inappropriate.
Id., ICA 23 at PDF 31-35. The court, however, made no finding as to standing. Id., ICA 23 at
PDF 33. The court also denied Plaintiff’s request to amend the complaint. Id., ICA 23 at PDF
34.
On May 16, 2016, the circuit court entered its Order Granting Defendant’s Motion to
Dismiss Complaint Filed on October 21, 2015 (Filed on November 10, 2015). Order, ICA 6 at
PDF 573-74. The Order granted the State’s Motion to Dismiss, denied Plaintiff’s oral motion to
amend the complaint, and ruled that the parties’ Cross-Motions for Summary Judgment were
moot. Id., ICA 6 at PDF 574. Final Judgment was entered on June 1, 2016 dismissing all claims
in the Complaint for lack of jurisdiction and entering judgment in favor of the State and against
Plaintiff. Final Judgment, ICA 6 at 575-76. Plaintiff filed its Notice of Appeal on June 14,
2016. Notice of Appeal, ICA 1 at PDF 1-2.
On August 25, 2016, Plaintiff filed its Opening Brief (“O.B.”). O.B., ICA 25 at PDF 131. On October 18, 2016, Amicus Curiae GRASSROOT INSTITUTE OF HAWAI‘I, INC. (“the
Grassroot Institute”) filed its Motion for Leave to File Amicus Curiae Brief in Support of
Plaintiff/Appellant Tax Foundation of Hawai‘i. Motion, ICA 33 at PDF 1-45. The ICA granted
the Motion on November 1, 2016. Order, ICA 35 at PDF 1-2. In its Order, the ICA directed the

4

State to respond to the Grassroot Institute’s Amicus Brief in the State’s Answering Brief and
extended the State’s filing deadline to November 17, 2016. Id., ICA 35 at PDF 1. Grassroot
Institute filed its Amicus Brief on November 2, 2016. Amicus Brief, ICA 37 at PDF 1-40. On
November 4, 2016, the State filed its Motion for Leave to File Enlarged Answering Brief.
Motion, ICA 39 at PDF 1. On November 10, 2016, the ICA granted the Motion in part and
allowed the State to file a 40-page Answering Brief. Order, ICA 41 at PDF 1.
II. STANDARD OF REVIEW
“The existence of jurisdiction is a question of law that [a court] review[s] de novo under
the right/wrong standard. Questions regarding subject matter jurisdiction may be raised at any
stage of a cause of action.” Lingle v. Hawai‘i Gov’t Employees Ass’n, AFSCME, Local 152, 107
Hawai‘i 178, 182, 111 P.3d 587, 591 (2005).
A trial court’s grant or denial of a motion to dismiss for “lack of subject matter
jurisdiction is a question of law, reviewable de novo.” Norris v. Hawaiian Airlines, Inc., 74
Haw. 235, 239, 842 P.2d 634, 637 (1992), aff’d, Hawaiian Airlines, Inc. v. Norris, 512 U.S. 246
(1994). “However, when considering a motion to dismiss pursuant to [Hawai‘i Rules of Civil
Procedure (“HRCP”)] Rule 12(b)(1) the trial court is not restricted to the face of the pleadings,
but may review any evidence, such as affidavits and testimony, to resolve factual disputes
concerning the existence of jurisdiction.” Norris, 74 Haw. at 240, 842 P.2d at 637 (internal
quotation marks, citation, and brackets omitted).
“Orders denying motions for leave to amend a complaint are reviewed for an abuse of
discretion.” Office of Hawaiian Affairs v. State, 110 Hawai‘i 338, 351, 133 P.3d 767, 780
(2006).
III. ARGUMENT
A.

The Circuit Court Correctly Dismissed this Case for Lack of Subject Matter
Jurisdiction Because it Falls within the Exception for Tax Controversies in HRS §
632-1.
“It is well-settled that every court must determine as a threshold matter whether it has

jurisdiction to decide the issues presented.” Pele Defense Fund v. Puna Geothermal Venture, 77
Hawai‘i 64, 67, 881 P.2d 1210, 1213 (1994) (internal quotation marks, brackets, and ellipses
omitted). “Moreover, subject matter jurisdiction may not be waived and can be challenged at
any time.” Id. (quoting Bush v. Hawaiian Homes Comm’n, 76 Hawai‘i 128, 133, 870 P.2d 1272,
1277 (1994)).

5

1.

The plain language of HRS § 632-1 supports dismissal.

This case is a declaratory judgment action filed pursuant to HRS § 632-1 seeking
declaratory/injunctive relief. Plaintiff expressly cited HRS § 632-1 as the jurisdictional basis for
its action in paragraph 6 of its Complaint.2 Complaint, ICA 6 at PDF 13. Hawai‘i courts “regard
the language of § 632-1, HRS . . . as being jurisdictional.” Island Ins. Co. Ltd. v. Perry, 94
Hawai’i 498, 502, 17 P.3d 847, 851 (App. 2000). HRS § 632-1 provides in relevant part:
§632-1 Jurisdiction; controversies subject to. In cases of actual
controversy, courts of record, within the scope of their respective jurisdictions,
shall have power to make binding adjudications of right, whether or not
consequential relief is, or at the time could be, claimed, and no action or
proceeding shall be open to objection on the ground that a judgment or order
merely declaratory of right is prayed for; provided that declaratory relief may not
be obtained in any district court, or in any controversy with respect to taxes, or in
any case where a divorce or annulment of marriage is sought. Controversies
involving the interpretation of deeds, wills, other instruments of writing, statutes,
municipal ordinances, and other governmental regulations, may be so determined,
and this enumeration does not exclude other instances of actual antagonistic
assertion and denial of right.
(Emphases added.)
Consequently, the plain language of HRS § 632-1 excludes “any controversy with respect
to taxes” as the proper subject of a declaratory judgment action. It is a cardinal rule of statutory
construction that “the fundamental starting point for statutory interpretation is the language of
the statute itself. . . . [W]here the statutory language is plain and unambiguous, [the court’s] sole
duty is to give effect to its plain and obvious meaning.” Haw. Gov’t Employees Ass’n v. Lingle,
124 Hawai‘i 197, 202, 239 P.3d 1, 6 (2010). The instant case involves a surcharge on the
General Excise Tax and the State’s share of that tax. The General Excise Tax is located in HRS
Chapter 237, which is entitled “General Excise Tax Law.” See HRS, volume 4, at 539 (2001)
(emphasis added). HRS § 248-2.6 itself refers to the surcharge as a “[c]ounty surcharge on state
tax[.]” HRS § 248-2.6 (emphasis added). Both HRS Chapters 237 and 248 are located in HRS
Title 14, which is entitled “Taxation.” See HRS, volume 4, at 365 (emphasis added).
Furthermore, Hawai‘i courts have held that “[t]he GET is a privilege tax assessed based
on the privilege or activity of doing business within the State and not on the fact of domicile.”
2

The other statutes cited by Plaintiff merely asserted general principles of civil jurisdiction or
were long-arm statutes. Except for HRS § 632-1 and mandamus, Plaintiff did not invoke any
other statutory or common law causes of action.
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Travelocity.com, L.P. v. Director of Taxation, 135 Hawai‘i 88, 103, 346 P.3d 157, 172 (2015)
(quoting In re Tax Appeal of Grayco Land Escrow, Ltd., 57 Haw. 436, 447, 559 P.2d 264, 272
(1977))(internal quotation marks omitted) (emphasis added). “It is a gross receipts tax on the
privilege of doing business in Hawai‘i.” Id. (quoting In re Tax Appeal of Baker & Taylor, Inc.,
103 Hawai‘i 359, 365, 82 P.3d 804, 810 (2004)) (internal quotation marks omitted) (emphasis
added). “It is a tax imposed upon entrepreneurs for the privilege of doing business that applies
at all levels of economic activity from production or manufacturing to retailing . . . and to
virtually all goods and services.” Id. (quoting In re Tax Appeal of Cent. Union Church Arcadia
Ret. Residence, 63 Haw. 199, 202, 624 P.2d 1346, 1349 (1981)) (internal quotation marks and
brackets omitted) (emphasis added). “Read as a whole, the GET taxes virtually every economic
activity imaginable.” Id. (quoting Pratt v. Kondo, 53 Haw. 435, 436, 496 P.2d 1, 2 (1972))
(internal quotation marks omitted) (emphasis added).
The surcharge is essentially a .5 percent raise in the GET tax rate for the counties that
adopted the surcharge, and like the GET, it is administered by the Department of Taxation. See
HRS § 46-16.8(a). Consequently, it is part and parcel of the GET and is therefore a tax as well.
The instant case is clearly a “controversy with respect to taxes.” The circuit court
correctly dismissed the instant case because it falls within an express and unambiguous
exception to HRS § 632-1.3
2.

Plaintiff’s distinction between the “assessment or collection” of taxes
and the distribution of funds is meritless.

Plaintiff argues that it is not trying to interfere with the State’s initial collection of the
GET or surcharge but is only challenging the subsequent distribution of the funds between the
State and the City. O.B. at 16-17. Plaintiff argues that HRS § 632-1 only prohibits interference
with “the State’s ability to assess or collect” taxes and Plaintiff’s challenge to the State’s ten
percent deduction does not do so. O.B. at 16. Plaintiff’s argument is seriously flawed for
several reasons.
First, the exclusion for taxes in HRS § 632-1 does not say that it is limited to the
“assessment or collection” of taxes. Instead, it says “declaratory relief may not be obtained . . .
in any controversy with respect to taxes[.]” The words “any controversy” mean exactly that –
any controversy, which is extremely broad. The words “with respect to taxes” are also
3

Rule 57 of the Hawai‘i Rules of Civil Procedure (“HRCP”) also provides: “[D]eclaratory relief
may not be obtained in any controversy with respect to taxes.”
7

extremely broad. “With respect to” taxes certainly means something more than just the initial
“assessment or collection” of taxes. The plain meaning of HRS § 632-1 supports a broad reading
of the exclusion. See Haw. Gov’t Employees Ass’n, 124 Hawai‘i at 202, 239 P.3d at 6 (plain
meaning rule).
If the plain meaning is not enough, federal law provides persuasive guidance in
interpreting the exclusion. As noted in Grace Business Development Corp. v. Kamikawa, 92
Hawai‘i 608, 994 P.2d 540 (2000) (“Grace Business Development Corp. II”), the exclusion for
taxes in HRS § 632-1 was based on a similar exclusion in the federal Declaratory Judgment Act:
The prohibition against declaratory relief in controversies with respect to taxes
was added to the language HRS § 632–1 in 1972, in accord with the federal
Declaratory Judgment Act, 28 U.S.C. § 2201. HRS § 632–1, am L 1972, c 89, §
1(a); Committee on Coordination of Rules and Statutes, Report to Joint Interim
Committee for Consideration of the Statutory Revision Program, v.1, § 632
(September 1, 1971). The federal Declaratory Judgment Act also prohibits
declaratory relief in tax controversies in order to “permit the government to assess
and collect taxes alleged to be due it without judicial interference.” See Ingham v.
Hubbell, 462 F. Supp. 59, 64 (1978) (holding that Declaratory Judgment Act
barred taxpayer’s action where no assessment extant and taxable event had not yet
occurred).
Grace Bus. Dev. Corp. II, 92 Hawaii at 613 n.5, 994 P.2d at 545 n.5. The federal Declaratory
Judgment Act (28 U.S.C. § 2201) has been interpreted as co-extensive with the federal AntiInjunction Act (26 U.S.C. § 7421). Wyoming Trucking Ass’n, Inc. v. Bentsen, 82 F.3d 930, 93233 (10th Cir. 1996); Perlowin v. Sassi, 711 F.2d 910, 911 (9th Cir. 1983); In re Leckie Smokeless
Coal Co., 99 F.3d 573,583-84 (4th Cir. 1996). And the Anti-Injunction Act has been read
“broadly to preclude judicial interference with any phase of IRS activities.” Capozzoli v. Tracey,
663 F.2d 654, 657 (5th Cir. 1981). Thus, under the federal interpretation of the Declaratory
Judgment Act and Anti-Injunction Act, it is not just the actual “assessment and collection” of
taxes that is protected but any activities that are intended to or may culminate in the assessment
or collection of taxes are also broadly protected. Judicial Watch, Inc. v. Rossotti, 317 F.3d 401,
405 (4th Cir. 2003); Linn v. Chivatero, 714 F.2d 1278,1282 (5th Cir. 1983); Gulden v. United
States, 287 F. App’x. 813, 815 (11th Cir. 2008). In the present case, even if the initial collection
of the GET and surcharge are not being interfered with, Plaintiff’s lawsuit may ultimately
culminate in the “collection” of the State’s portion of the taxes being obstructed. Thus, the broad
federal interpretation of the exclusion for taxes extends to the present controversy.
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Moreover, the underlying purpose of the exclusion is consistent with this interpretation.
Because government functioning is dependent on tax revenue, an injunction or declaratory
judgment that interferes with tax revenue will bring the wheels of government grinding to a halt.
“[T]axes are the lifeblood of government, and their prompt and certain availability an imperious
need.” Perez v. Ledesma, 401 U.S. 82, 127 n.17 (1971). This is why the federal Declaratory
Judgment Act and Anti-Injunction Act contain exclusions for taxes. Instead of seeking
declaratory relief or an injunction, a taxpayer must generally pay the tax (at some point in the
process) and then seek a refund afterwards. See Bob Jones Univ. v. Simon, 416 U.S. 725, 736
(1974) (purpose of the Anti-Injunction Act is to minimize “preenforcement judicial interference,
‘and to require that the legal right to the disputed sums be determined in a suit for refund.’”). An
after-the-fact refund can be budgeted and appropriated and is much less disruptive than a
potentially overbroad injunction that blocks the collection of the tax in the first place. In the
present case, even if Plaintiff is not interfering with the initial collection of the GET and
surcharge, its lawsuit challenging the ten percent deduction will disrupt the flow of tax revenue
to the State, which the State needs to keep state government functioning. Thus, the State’s
“collection” of its portion of the surcharge is being blocked, which interferes with government
functioning, and clearly violates the purpose behind the exclusion for taxes in HRS § 632-1.
Furthermore, the case that Plaintiff relies upon for its argument, Hawaii Insurers Council
v. Lingle, 117 Hawai‘i 454, 184 P.2d 769 (App. 2008) (“Hawaii Insurers Council I”), was, in
large part, subsequently overruled by the Hawai‘i Supreme Court. See Hawaii Insurers Council
v. Lingle, 120 Hawai‘i 51, 201 P.3d 564 (2008) (“Hawaii Insurers Council II”). The ICA held
that the assessments at issue in that case were invalid taxes and not valid regulatory fees. Hawaii
Insurers Council I, 117 Hawai‘i at 460, 184 P.3d at 775. The ICA’s interpretation of HRS §
632-1 was in turn based on its conclusion that the assessments were taxes, but they were invalid
because they were assessed by the wrong governmental authority (the insurance commissioner
rather than the Legislature). Id. at 463, 184 P.3d 778 (“The assessments were not valid taxes
because the Insurance Commissioner did not have taxing power, but only authority to assess
fees[.]”) However, the Hawai‘i Supreme Court subsequently reversed the ICA, instead holding
that the assessments were regulatory fees rather than taxes. Hawaii Insurers Council II, 120
Hawai‘i at 65-69, 201 P.3d at 578-82. Consequently, the ICA’s interpretation of HRS § 632-1 is
inapt and overruled and is not stare decisis. Since the assessments in that case were, in fact, not
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taxes according to the Hawai‘i Supreme Court, the exclusion for taxes in HRS § 632-1 was
completely irrelevant to the case.
Even if the analysis of HRS § 632-1 in Hawaii Insurers Council I were to remain good
law (which it is not), it was incorrectly decided. Hawaii Insurers Council I relies on a single
federal district court decision to limit HRS § 632-1 to the assessment or collection of taxes.
Hawaii Insurers Council I, 117 Hawai‘i at 463, 184 P.3d at 778. However, as demonstrated
above, federal appellate courts actually interpret the exclusion for taxes under federal law very
broadly. For example, in Judicial Watch, the plaintiff argued that it was merely seeking an
injunction against an improper IRS audit and was not trying to enjoin the assessment or
collection of a tax. Judicial Watch, 317 F.3d at 405. The Fourth Circuit nevertheless applied the
exclusion for taxes under the Anti-Injunction Act and affirmed the district court’s dismissal. Id.
at 413. In Bob Jones University, the plaintiff sought an injunction to prevent the IRS from
revoking a ruling letter that awarded plaintiff tax-exempt status. Bob Jones Univ., 416 U.S. at
735-36. Plaintiff argued that it was not trying to enjoin assessment or collection of taxes but was
merely seeking to enjoin revocation of the ruling letter. Id. at 738. The Supreme Court rejected
this argument and applied the Anti-Injunction Act to affirm dismissal of the lawsuit. Id. at 739.
Clearly, a narrow interpretation of the exclusion for taxes in HRS § 632-1 is not supported by
federal law, and the ICA’s analysis in Hawaii Insurers Council I was not only non-binding dicta
but also lacks persuasive value because it was incorrect.4
3.

This case is indeed a tax refund controversy.

Plaintiff further argues that the exclusion for taxes under HRS § 632-1 does not apply
because this case is not a “tax refund controversy.” O.B. at 16. Plaintiff’s argument is flatly
contradicted by the express terms of its own Complaint.

4

Plaintiff also relies on Aetna Life Insurance Co. v. Park, 5 Haw. App. 122, 678 P.2d 1104
(1984). See O.B. at 17-18. However, Aetna does not support Plaintiff’s position. In fact, Aetna
affirmed the circuit court’s dismissal for lack of subject matter jurisdiction, holding that the tax
appeal statutes and HRS § 40-35 precluded original proceedings in the circuit court and instead
required them to be filed in tax appeal court. Aetna, 5 Haw. App. at 125, 678 P.2d at 1107. See
also Grace Bus. Dev. Corp. v. Kamikawa, 92 Hawai‘i 659, 667-68, 994 P.2d 591, 599-600 (App.
1999) (“Grace Business Development Corp. I”) (discussing Aetna). Aetna actually supports the
State’s position that this case should have been filed in tax appeal court pursuant to the tax
appeal statutes and/or HRS § 40-35 (2009) instead.
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In paragraph 41 of the Complaint, Plaintiff states: “Plaintiff and all similarly situated
class members are entitled to injunctive relief directing that the State reimburse to Plaintiffs
and/or Honolulu all amounts improperly kept by the State.” Complaint, ICA 6 at PDF 20. In
paragraph 45 of the Complaint, Plaintiff states: “Plaintiff and all similarly situated class
members have no remedy available and are entitled to mandamus relief directing that the State
reimburse to Plaintiffs and/or Honolulu all amounts improperly kept by the State.” Complaint,
ICA 6 at PDF 21. Most significantly, in the section containing its request for relief, Plaintiff
states: “WHEREFORE, Plaintiff, on behalf of itself and the class it represents, prays that this
Court give relief as follows: . . . 3. For an order directing the State to reimburse to the City &
County of Honolulu and/or Plaintiff and class members any and all illegally collected Oahu
surcharge amounts[.]” Id.
Therefore, this is indeed a tax refund controversy. In three separate parts of its
Complaint, Plaintiff expressly requested reimbursement (i.e., a refund) on behalf of itself and/or
class members. Plaintiff also requested reimbursement (i.e., a refund) on behalf of the City and
County of Honolulu (which, as set forth infra Part III.C., additionally raises standing problems).
Clearly, this case is a “controversy with respect to taxes” that is excluded under HRS § 632-1.
4.

This case does not involve a regulatory fee under San Juan Cellular
Telephone Co.

Plaintiff argues that the circuit court erred in applying the test in San Juan Cellular
Telephone Co. v. Public Service Commission of Puerto Rico, 967 F.2d 683 (1st Cir. 1992). See
O.B. 17-18. The circuit court did not err, and this case does not involve a regulatory fee under
San Juan Cellular Telephone Co.
The test in San Juan Cellular Telephone Co. was adopted in Hawaii Insurers Council II
as a means of determining whether a particular assessment was a “regulatory fee” or a “tax.”
Hawaii Insurers Council II, 120 Hawai‘i at 65, 201 P.3d at 578. The three-part test considers
whether:
(1) “[a] regulatory agency assesses the fee[,]” (2) “[t]he agency places the money
in a special fund [,]” and (3) “[t]he money is not used for a general purpose but
rather to defray the expenses generated in specialized investigations and studies,
for the hiring of professional and expert services and the acquisition of the
equipment needed for the operations provided by law for the [payor].”
Id. However, the instant case does not deal with a regulatory agency. A regulatory agency
exercises the police power of the state to regulate particular businesses or activities for the public
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health, safety, and welfare. Id. at 60, 201 P.3d at 573. However, the Department of Taxation
does not engage in police power regulation of particular businesses or activities. Instead, its
responsibility is to “administer and enforce the tax revenue laws of the State and collect all taxes
and other payments[.]” HRS § 26-10(b) (2009). In contrast, the agency/official at issue in
Hawaii Insurers Council II was the insurance commissioner, who heads the insurance division of
the Department of Commerce and Consumer Affairs, and is responsible for regulating the
insurance industry. Hawaii Insurers Council II, 120 Hawai‘i at 66, 201 P.3d at 579.
Furthermore, the money received by the Department of Taxation is not used for “specialized
investigations and studies, for the hiring of professional and expert services and the acquisition
of . . . equipment” associated with regulating a particular industry. The vast majority of the
money received from the GET, reflecting the 4 percent base GET, is used for the general purpose
of funding State government. Although most of the .5 percent surcharge is used for a particular
purpose (i.e., the rail project), it is not used for the purpose of regulating an industry. Clearly, it
does not have a “regulatory” purpose. The remaining ten percent of the surcharge is deducted by
the State and goes into the general fund, to compensate the State for the (estimated) increased
administrative costs of the surcharge and other possible impacts, such as increased burdens on
State services. See infra Part III.E.3.ii. This too does not involve regulating an industry.
Therefore, the instant case has nothing to do with a “regulatory fee” and the circuit court
correctly applied the test in San Juan Cellular Telephone Co.
5.

Plaintiff has other recourse.

It should be noted that Plaintiff is not left without recourse by the circuit court’s dismissal
under HRS § 632-1. There are at least four possible bases for jurisdiction over this type of case
in tax appeal court. As noted in Grace Business Development Corp. II:
As a general matter, subject matter jurisdiction rests in the tax appeal court to hear
[1] taxpayer ‘appeals’ from assessments, In re Smart, 54 Haw. [250,] 253, 505
P.2d [1179,] 1181 [(1973)], see also HRS chapter 232; [2] challenges to taxes
paid under protest, Id. at 252, 505 P.2d at 1181, HRS § 40–35; and [3] adverse
rulings by the Director, In re Tax Appeal of Aloha Motors, 69 Haw. 515, 520, 750
P.2d 81, 84 (1988).
Grace Bus. Dev. Corp. II, 92 Hawai‘i at 612, 994 P.2d at 544 (original brackets and footnote
omitted). In addition, the tax appeal statutes were amended in 2005 to authorize appeals from
the denial of refund claims by the Department of Taxation. See HRS § 232-14.5 (Supp. 2015).
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Consequently, this type of case belongs in tax appeal court rather than regular circuit court, and
the circuit court’s dismissal under HRS § 632-1 should be affirmed.
Furthermore, the tax appeal statutes in HRS Chapter 232 clearly contemplate
constitutional issues being addressed in tax appeal court. GET disputes are appealed using the
same procedures as income tax disputes, see HRS § 237-42 (Supp. 2015), and income tax
disputes apply the procedures in HRS Chapter 232, see HRS § 235-114 (Supp. 2015). In appeals
from assessments directly to tax appeal court, “[a]n appeal to the tax appeal court shall bring up
for review all questions of fact and all questions of law, including constitutional questions,
necessary to the determination of the objections raised by the taxpayer or county in the notice of
appeal.” HRS § 232-16(e) (Supp. 2015) (emphases added). Although constitutional issues
cannot be raised in appeals before boards of review (since they are administrative bodies),
constitutional issues can be raised on subsequent appeal from the board of review to the tax
appeal court. HRS § 232-15 (2001) (“Any objection involving the Constitution or laws of the
United States may be included by the taxpayer in the notice of appeal and in such case the
objections may be heard and determined by the tax appeal court on appeal from a decision of the
board of review[.]”); HRS § 232-17 (Supp. 2015) (“The appeal [from the board of review to the
tax appeal court] shall bring up for determination all questions of fact and all questions of law,
including constitutional questions involved in the appeal.”).5
The general scheme set forth in Hawai‘i statutes and case law indicates that tax disputes
were intended to be funneled into tax appeal court and away from the regular circuit courts. As
described above, HRS § 632-1, the declaratory judgments statute, contains a broad exclusion for
tax controversies, while the jurisdiction of tax appeal court is correspondingly expansive.
“Hawai‘i courts have consistently taken an expansive view” of the jurisdiction of tax appeal
court. Grace Bus. Dev. Corp. I, 92 Hawai‘i at 667, 994 P.2d at 599. For example, the Hawai‘i
Supreme Court in Aloha Motors, broadly expanded the jurisdiction of tax appeal court to include
“adverse rulings by the Director” of Taxation, even though there was no assessment or payment
5

Citing HRS § 232-13, Plaintiff argues that tax appeal court can address only disputes over the
“valuation of taxes.” O.B. at 13 n.9. However, HRS § 232-13 (2001) states: “The [tax appeal]
court . . . shall determine all questions of fact and all questions of law, including constitutional
questions, involved in the appeal.” (Emphasis added.) Therefore, contrary to Plaintiff’s claim,
the express language of HRS § 232-13 authorizes the tax appeal court to address the
constitutional validity of a tax as well as disputes over the amount of taxes. In addition, Plaintiff
could also proceed in tax appeal court under another jurisdictional basis, such as HRS § 40-35.
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under protest in that particular case. Aloha Motors, 69 Haw. at 520, 750 P.2d at 84. See also
Grace Bus. Dev. Corp. I, 92 Hawai‘i at 667, 994 P.2d at 599 (discussing Aloha Motors).
The rules of statutory construction also support the conclusion that tax disputes belong in
tax appeal court and not in circuit court. “It is a canon of construction that statutes that are in
pari materia may be construed together, so that inconsistencies in one statute may be resolved by
looking at another statute on the same subject.” State v. Kamana‘o, 118 Hawai‘i 210, 218, 188
P.3d 724, 732 (2008) (internal quotation marks, brackets, and citations omitted). See also HRS §
1-16 (2009) (“Laws in pari materia, or upon the same subject matter, shall be construed with
reference to each other. What is clear in one statute may be called upon in aid to explain what is
doubtful in another.”). HRS § 632-1 contains an exclusion for “any controversy with respect to
taxes[.]” Clearly, that provision in HRS § 632-1 is on the same subject matter as the tax statutes
in HRS Chapter 232, HRS § 40-35, and HRS § 232-14.5 – namely, taxes. Reading the tax
statutes in HRS Chapter 232, HRS § 40-35, and HRS § 232-14.5 in pari materia with HRS §
632-1, the jurisdiction of the tax appeal court should be read broadly to include tax controversies
that cannot be heard in the circuit courts due to the exclusion in HRS § 632-1.
Federal case law also reflects the same approach. In Bob Jones University, the U.S.
Supreme Court upheld dismissal under the Anti-Injunction Act and specifically noted that “[t]his
is not a case in which an aggrieved party has no access at all to judicial review.” Bob Jones
Univ., 416 U.S. at 746. The Supreme Court noted that the plaintiff could still “petition the Tax
Court to review the assessment” or “pay [the] income tax” and “then bring suit for a refund.” Id.
Similarly, the Plaintiff in the present case has recourse to procedures in tax appeal court.
Therefore, this case was properly dismissed by the circuit court and any action regarding
the present matter could have and should have been filed in tax appeal court instead.6
6

In addition to the exclusion for tax controversies, HRS § 632-1 also states the following:
Relief by declaratory judgment may be granted in civil cases where an actual
controversy exists between contending parties . . . . Where, however, a statute
provides a special form of remedy for a specific type of case, that statutory
remedy shall be followed[.]

As described above, the tax appeal statutes provide a “special form of remedy” specific to tax
cases. Therefore, although the circuit court did not rely on this exclusion, the circuit court could
have dismissed Plaintiff’s case based on this “specific statutory remedy” in addition to the
exclusion for taxes. Should this Court decide that this case does not present a “controversy with
respect to taxes,” it should nevertheless affirm the dismissal based on the alternate theory that the
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B.

The Circuit Court Also Correctly Denied Plaintiff’s Request for Mandamus Relief.
Plaintiff appears to have relegated its request for mandamus relief to a footnote on the

last page of its Opening Brief. O.B. at 28 n.11. In any event, the circuit court correctly denied
Plaintiff’s request for mandamus relief.
HRCP Rule 81.1 provides in relevant part: “The writ of mandamus is abolished in the
circuit courts, except when directed to a court of inferior jurisdiction. Relief heretofore available
by mandamus may be obtained by appropriate action or by appropriate motion under the practice
prescribed in these rules.” The plain meaning of the first sentence quoted above is that the writ
of mandamus is abolished in the circuit courts. See Haw. Gov’t Employees Ass’n, 124 Hawai‘i at
202, 239 P.3d at 6 (plain meaning rule). The only remaining mandamus action in the circuit
courts is for a writ directed toward an inferior court. However, Plaintiff sought a writ of
mandamus directing the State to reimburse the Plaintiff and/or the City and County of Honolulu.
Complaint, ICA 6 at PDF 20-21. Therefore, Plaintiff was requesting mandamus against public
officials and not an inferior court, which is prohibited by the plain meaning of HRCP Rule 81.1.
The second sentence of HRCP Rule 81.1 appears to tell litigants that the same kind of
relief that was previously available under mandamus (i.e., a court order directing a public official
to do something) is still available, but it must be obtained by “appropriate action . . . under these
rules.” In other words, a party must file an ordinary civil action under the HRCP instead of a
mandamus action. In most cases, litigants could file a complaint for a declaratory judgment
under HRS § 632-1 and request declaratory or injunctive relief. True, in a tax matter, the
exclusion for taxes in HRS § 632-1 would bar a declaratory action. However, a party in a tax
dispute could still file an action in tax appeal court under HRS Chapter 232, HRS § 40-35, the
Aloha Motors case, or HRS § 232-14.5. See supra Part III.A.5. In general, tax appeal court is
subject to the HRCP as long as the civil rules don’t conflict with specific rules in the Rules of the
Tax Appeal Court. Alford v. City & County of Honolulu, 109 Hawai‘i 14, 21, 122 P.3d 809, 816
(2005). Therefore, an action filed in tax appeal court would still be an “appropriate action . . .
under [the HRCP].” Consequently, with respect to tax matters, HRCP Rule 81.1 not only
tax appeal statutes provide a “specific statutory remedy.” See Travelers Ins. Co. v. Hawai‘i
Roofing, Inc., 64 Hawai‘i 380, 386, 641 P.2d 1333, 1337 (1982). The State did in fact raise this
argument in the circuit court. See State’s Motion to Dismiss, ICA 6 at PDF 46-47.
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prohibits mandamus actions in circuit court but it also directs litigants to file actions in tax appeal
court rather than in circuit court (consistent with the analysis set forth supra Part III.A.5.).
It should also be noted that HRS § 602-5(a)(3) (Supp. 2015) specifically authorizes the
supreme court “to receive the case arising under writs of mandamus directed to public officers to
compel them to fulfill the duties of their offices[.]” And Rule 21(b) of the Hawai‘i Rules of
Appellate Procedure (“HRAP”) provides that “[a]n application for a writ of mandamus directed
to a public officer shall be made by filing a petition with the appellate clerk[.]” (Emphasis
added.) Therefore, reading HRCP Rule 81.1 in pari materia with HRS § 602-5(a)(3) and HRAP
Rule 21(b), it appears that applications for writs of mandamus directed to public officials must be
filed in the Hawai‘i Supreme Court rather than circuit court.7
Furthermore, even if the writ of mandamus to public officials somehow survives in
circuit court, it is well-settled that:
A writ of mandamus and/or prohibition will not issue unless a petitioner
demonstrates a clear and indisputable right to relief and a lack of other means to
redress adequately the alleged wrong or obtain the requested action. Mandamus
relief is available to compel an official to perform a duty allegedly owed to an
individual only if the individual’s claim is clear and certain, the official’s duty is
ministerial and so plainly prescribed as to be free from doubt, and no other
remedy is available.
Barnett v. Broderick, 84 Hawai‘i 109, 111, 929 P.2d 1359, 1361 (1996) (citations omitted). In
the present case, Plaintiff has other available remedies in tax appeal court under HRS Chapter
232, HRS § 40-35, the Aloha Motors case, or HRS § 232-14.5. See supra Part III.A.5. In
addition, as demonstrated by the extensive argument in the instant case, Plaintiff’s right to relief
is not “clear and indisputable” or “clear and certain,” and the State’s duty is not “ministerial,”
“plainly prescribed,” or “free from doubt.”
Plaintiff argues that HRS § 603-21.7(b)8 authorizes circuit court jurisdiction “[o]f actions
or proceedings in or in the nature of . . . mandamus[.]” See O.B. at 28 n.11. However, HRCP
Rule 81.1 still permits circuit court jurisdiction over writs of mandamus directed to inferior
7

Although Plaintiff cited Shak v. McVey, 54 Haw. 274, 506 P.2d 8 (1973), in the court below,
Shak is no longer good law, having been superseded by the amendment to HRS § 602-5, see
1972 Haw. Sess. Laws Act 88, § 2, at 325-26 (effective July 1, 1973), and the adoption of HRAP
Rule 21 (effective June 1, 1984). Moreover, anything in Shak relating to circuit court
jurisdiction, as opposed to supreme court jurisdiction, was non-binding dicta in any event.
8
Plaintiff incorrectly cites HRS § 603-21.7(2); however, Plaintiff appears to be referring to HRS
§ 603-21.7(b) instead.
16

courts. Therefore, the reference to mandamus in HRS § 603-21.7(b) must be read as being
limited to mandamus actions directed to inferior courts and does not mean that circuit courts
have authority to issue writs of mandamus to public officials.
C.

Plaintiff Does Not Have Standing and This Case May Be Dismissed Even on Appeal.
Even if this Court disagrees with the jurisdictional analysis set forth above, this Court

should dismiss this case based on standing.
The circuit court declined to rule on the State’s standing arguments, even though the
State repeatedly raised standing as an issue below. Tr. 3/23/16, ICA 23 at PDF 32-33; Motion to
Dismiss, ICA 6 at PDF 51-54; State’s Reply regarding Motion to Dismiss, ICA 6 at PDF 558-60.
Nevertheless, “this court has the independent obligation to address whether Appellants have
standing to bring these claims.” McDermott v. Ige, 135 Hawai‘i 275, 283, 349 P.3d 382, 390
(2015). “The issue of standing implicates this court’s jurisdiction, and, therefore, must be
addressed first.” Keahole Def. Coal., Inc. v. Bd. of Land & Natural Res., 110 Hawai‘i 419, 427,
134 P.3d 585 593 (2006). The State has not filed a cross-appeal on this issue, since the State
prevailed below. See McDermott, 135 Hawai‘i at 283, 349 P.3d at 390. However, as in
McDermott, this Court “must address standing as a threshold matter, even if it is not raised by
the parties.” Id. Standing “is particularly important where, as in this case, one party claims that
action taken by another branch of government was unconstitutional.” Id.
“The critical inquiry in determining standing is whether the plaintiff has alleged such a
personal stake in the outcome of the controversy as to warrant his or her invocation of the court’s
jurisdiction and to justify exercise of the court’s remedial powers on his or her behalf.” Id. at
284, 349 P.3d at 391 (internal quotation marks, ellipses, and brackets omitted). Generally,
whether a plaintiff has the requisite “personal stake” is evaluated using the three-part injury-infact test. Sierra Club v. Hawai‘i Tourism Auth., 100 Hawai‘i 242, 250–51, 59 P.3d 877, 885–86
(2002). Under this test, a plaintiff must allege that: (1) he or she has suffered an actual or
threatened injury as a result of the defendant’s wrongful conduct; (2) the injury is fairly traceable
to the defendant’s actions; and (3) a favorable decision would likely provide relief for the
plaintiff’s injury. Id.
Although Plaintiff expressly requested refunds for itself, similarly situated class
members, and the City and County of Honolulu in its Complaint, see ICA 6 at PDF 20-21,
Plaintiff changed its position during the proceedings on the State’s Motion to Dismiss and the
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parties’ Cross-Motions for Summary Judgment. Plaintiff limited its argument to requesting only
that the State be ordered to pay the City the portion of the ten percent deduction in excess of the
actual costs of the surcharge. “Plaintiff does not seek any refund for itself or any other taxpayer.
Rather, it seeks to see that the State pays the funds to the County for the rail project[.]”
Plaintiff’s Opposition to State’s Motion to Dismiss, ICA 6 at PDF 112. See also id., ICA 6 at
PDF 116; Plaintiff’s Cross-Motion for Summary Judgment, ICA 6 at PDF 196, 218; Plaintiff’s
Memorandum in Opposition to State’s Cross-Motion for Summary Judgment, ICA 6 at PDF 545.
Plaintiff continues to argue on appeal that the disputed funds should be transferred to the City
and County of Honolulu and mentions nothing about refunding the Plaintiff itself or class
members. O.B. at 26. 9
Therein lies the problem. Plaintiff is requesting that the State pay additional funds to the
City. Consequently, under Plaintiff’s reading of HRS § 248-2.6, the City is entitled to more than
it is currently receiving. However, if this is so, then it would be the City that has the “injury in
fact” and the legal standing to sue, not Plaintiff. “[O]ne does not have standing to assert a
violation of rights belonging to another, since the person entitled to a right is the only one who
can be directly injured by its deprivation.” Akinaka v. Disciplinary Board, 91 Hawai‘i 51, 58,
979 P.2d 1077, 1984 (1999) (emphasis in original).
Apparently recognizing this problem, Plaintiff argued in its Opposition to the State’s
Motion to Dismiss that its injury is the fact that Plaintiff and other taxpayers are not receiving the
“full benefit” they are entitled to under HRS § 248-2.6. Plaintiff’s Opposition to State’s Motion
to Dismiss, ICA 6 at PDF 116. Plaintiff argued that it and other taxpayers will have to pay more
money to compensate for the money kept by the State. Id. Plaintiff argued that if the money
diverted by the State were given to the City, the surcharge would end sooner. Id. n.3.
However, none of these alleged injuries is sufficiently concrete to provide standing.
[T]he plaintiff “must show a distinct and palpable injury to himself [or herself.]”
Life of the Land v. Land Use Commission of State of Hawai‘i, 63 Haw. 166, 173
n.6, 623 P.2d 431, 446 n.6 (1981). The injury must be “distinct and palpable, as
9

This appears to have been a tactical decision by Plaintiff in response to the State’s argument
that because this case is a tax refund controversy, it is subject to the exclusion for tax
controversies in HRS § 632-1 and Plaintiff has recourse in tax appeal court (see, e.g., HRS §
232-14.5). Of course, even if Plaintiff is allowed to disclaim its request for refunds for itself and
class members, Plaintiff is still requesting a refund for the City and County of Honolulu.
Therefore, it is still a tax refund controversy.
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opposed to abstract, conjectural, or merely hypothetical.” Doyle v. Oklahoma Bar
Ass’n, 998 F.2d 1559, 1566 (10th Cir.1993) (citations omitted).
Hanabusa v. Lingle, 119 Hawai‘i 341, 347, 198 P.3d 604, 610 (2008) (quoting Mottl v.
Miyahira, 95 Hawai‘i 381, 389, 23 P.3d 716, 724 (2001)).
[U]nless [a plaintiff] [can] show some concrete injury, [the party] [is] merely
asserting a “value preference” and not a legal right. The proper forum for the
vindication of a value preference is in the legislature, the executive, or
administrative agencies, and not the judiciary. For it is in the political arena that
the various interests compete for legal recognition.
Mottl, 95 Hawai‘i 392, 23 P.3d at 727 (quoting Hawaii’s Thousand Friends v. Anderson, 70
Haw. 276, 283-84, 768 P.2d 1293, 1299 (1989)).
The “full benefit” that Plaintiff claims the State should pay would go to the City, not to
Plaintiff or the other taxpayers. Whether Plaintiff and other taxpayers will have to pay more
money to compensate for the money kept by the State is conjectural and hypothetical. Whether
the surcharge would end sooner if funds were not deducted by the State is also conjectural,
speculative, and hypothetical. There is no distinct and palpable, concrete injury for Plaintiff in
this case. Plaintiff is asserting a “value preference” in that it prefers more money to go to the
City and less money to go to the State. However, that is a matter more properly addressed to the
Legislature. Plaintiff’s remedy is to lobby the Legislature to amend HRS § 248-2.6, so as to
reduce the specified percentage rather than file a lawsuit.
Plaintiff also has a problem satisfying the third part of the injury-in-fact test. A favorable
decision has to be able to provide relief for the plaintiff’s injury. Here, it is not currently
possible to provide the relief that Plaintiff is requesting. Plaintiff argues that the State should
deduct only the actual cost of the surcharge and should return the balance of the ten percent to
the City. However, no agency of the State, neither the Department of Taxation nor the
Department of Budget and Finance, maintains any tax specific timekeeping or cost accounting
systems that would allow the State to determine the cost for assessing, collecting, and disposing
of the surcharge. “The Department of Taxation does not have the resources or ability to perform
cost accounting” relating to the surcharge. State’s Motion to Dismiss, Exhibit 2 (Department of
Taxation’s Annual Report to Legislature), ICA 6 at PDF 81. Likewise, the Director of Finance,
who is responsible for depositing the ten percent deduction into the general fund, has no cost
accounting system for this function. State’s Motion to Dismiss, Declaration of Judy Dang, ICA
6 at PDF 83. Because State agencies are not currently equipped to perform the cost accounting
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that Plaintiff’s remedy requires, Plaintiff’s remedy is not feasible. Moreover, State agencies
would need additional resources to establish a cost accounting system where none currently
exits, and there is no indication that the Legislature will provide such resources. Furthermore,
even if a cost accounting system could be set up going forward, because no system had been in
place previously, there is no historical data that could provide a benchmark at the present time.
The State’s ability to provide the relief requested by Plaintiff is currently non-existent, and even
if it were theoretically possible to create a system in the future, whether the State can realistically
do so is extremely speculative at the present time.
For all of the above reasons, Plaintiff does not have standing and this case should be
dismissed.
D.

Plaintiff Improperly Argues the Merits of this Case, But if this Court Nevertheless
Decides to Address the Merits, the State Should Prevail.
The majority of the Argument section in Plaintiff’s Opening Brief is devoted to arguing

the merits of this case rather than addressing the actual reasons why the circuit court dismissed
the case, which were jurisdictional. O.B. at 18-26. However, it is improper for Plaintiff to argue
the merits in the instant appeal, since the circuit court did not rule on the parties’ Cross-Motions
for Summary Judgment. The circuit court dismissed the case pursuant to the State’s Motion to
Dismiss based on lack of subject matter jurisdiction. Order, ICA 6 at PDF 574. The circuit court
then decided that the Cross-Motions for Summary Judgment were moot because the court
granted the State’s Motion to Dismiss. Id. Consequently, the circuit court never addressed the
arguments on the merits because those arguments were raised in the Cross-Motions for Summary
Judgment. Therefore, it would be improper for this Court to decide this case on the merits when
the circuit court did not have an opportunity to address the merits first.
Something similar happened in AFL Hotel & Restaurant Workers Health & Welfare
Trust Fund v. Bosque, 110 Hawai‘i 318, 132 P.3d 1229 (2006). In AFL Hotel, the defendant
filed a motion to dismiss and the plaintiff filed a motion for summary judgment. Id. at 320-21,
132 P.3d at 1231-32. The circuit court granted the motion to dismiss and then entered an order
declaring the motion for summary judgment to be moot. Id. at 321, 132 P.3d at 1232. On
appeal, the Hawai‘i Supreme Court held that the circuit court erred in granting the motion to
dismiss. Id. at 321-27, 132 P.3d at 1232-38. However, the Hawai‘i Supreme Court also held
that it could not address the issues in the motion for summary judgment because the circuit court
had not ruled on it. Id. at 327, 132 P.3d at 1238. The court held that it could not pass upon the
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plaintiff’s assignments of error regarding the motion for summary judgment “because to do so in
the first instance would be premature.” Id.
Therefore, it would be improper for this Court to decide the merits of this case in the
instant appeal. If this Court decides that the circuit court erred in dismissing the case based on
lack of jurisdiction (and this Court does not wish to dismiss this case on standing grounds), the
case should be remanded to the circuit court to address the merits by ruling on the parties’ CrossMotions for Summary Judgment. If, notwithstanding the AFL Hotel case, this Court decides to
address the merits of this case now, the State should still prevail as a matter of law for the
reasons set forth in Part III.E. below.
E.

The State Should Prevail on the Merits of this Case Because Plaintiff’s Arguments
are Completely Without Merit as a Matter of Law.
The State should prevail as a matter of law based on the rules of statutory construction,

legislative intent, and well-established principles of constitutional interpretation. But more
generally, Plaintiff’s quarrel is with the Legislature rather than State executive departments, and
Plaintiff should seek relief from the Legislature rather than from the courts. If Plaintiff disagrees
with the ten percent deduction, it should lobby the Legislature to amend HRS § 248-2.6. Asking
the courts to interfere with HRS § 248-2.6, when it is valid under the rational basis test, is not
only inconsistent with modern constitutional principles but it also violates the separation of
powers at the heart of our system of government. See infra Part III.E.3.iii.
1.

Under the rules of statutory construction, HRS § 248-2.6 requires the State to
retain ten percent of the surcharge.

It is well-recognized that “the fundamental starting point for statutory interpretation is the
language of the statute itself. . . . [W]here the statutory language is plain and unambiguous, [the
court’s] sole duty is to give effect to its plain and obvious meaning.” Haw. Gov’t Employees
Ass’n, 124 Hawai‘i at 202, 239 P.3d at 6. HRS § 248-2.6 provides in relevant part:
(a) If adopted by county ordinance, all county surcharges on state tax
collected by the director of taxation shall be paid into the state treasury quarterly,
within ten working days after collection, and shall be placed by the director of
finance in special accounts. Out of the revenues generated by county surcharges
on state tax paid into each respective state treasury special account, the director of
finance shall deduct ten per cent of the gross proceeds of a respective county’s
surcharge on state tax to reimburse the State for the costs of assessment,
collection, and disposition of the county surcharge on state tax incurred by the
State. Amounts retained shall be general fund realizations of the State.
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(b) The amounts deducted for costs of assessment, collection, and
disposition of county surcharges on state tax shall be withheld from payment to
the counties by the State out of the county surcharges on state tax collected for the
current calendar year.
...
(d) After the deduction and withholding of the costs under subsections (a)
and (b), the director of finance shall pay the remaining balance on [a] quarterly
basis to the director of finance of each county that has adopted a county surcharge
on state tax under section 46-16.8. . . .
(Emphases added).
The statute clearly states that the State “shall deduct ten percent of the gross proceeds . . .
to reimburse the State[.]” Here, the Legislature has determined that “ten percent of the gross
proceeds” is the amount necessary to charge a respective county “for the costs of assessment,
collection, and disposition” of the surcharge. The references in subsection (b) to the “costs of
assessment, collection, and disposition of county surcharges on state tax” and subsection (d) to
“costs under subsection (a) and (b)” must be read as referring to the ten percent described in
subsection (a). A cardinal rule of statutory construction is that “each part or section of a statute
should be construed in connection with every other part or section so as to produce a harmonious
whole.” State v. Davis, 63 Haw. 191, 196, 624 P.2d 376, 380 (1981). Subsections (b) and (d)
are part of the same statute as subsection (a) and should be interpreted in the same manner, as
part of a whole. Even if they were parts of different statutes, the three provisions would have to
be interpreted together:
It is a canon of construction that statutes that are in pari materia may be
construed together, so that inconsistencies in one statute may be resolved by
looking at another statute on the same subject. Thus, laws in pari materia, or
upon the same subject matter, shall be construed with reference to each other.
What is clear in one statute may be called upon in aid to explain what is doubtful
in another.
Kamana‘o, 118 Hawai‘i at, 218, 188 P.3d at 732 (internal quotation marks, brackets, and
citations omitted). See also HRS § 1-16 (“Laws in pari materia, or upon the same subject
matter, shall be construed with reference to each other. What is clear in one statute may be
called upon in aid to explain what is doubtful in another.”). All three provisions deal with the
surcharge and the deduction to be made from it. Consequently, the specific ten percent amount
set by the Legislature should prevail under subsections (b) and (d) as well as under subsection
(a). Any other interpretation would be absurd. See HRS § 1-15(3) (2009) (“Every construction
that leads to an absurdity shall be rejected.”). It would make no sense to apply different
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standards under subsections (a), (b), and (d) when all three provisions involve the same subject
matter.
Moreover, Plaintiff ignores the fact that subsection (d) expressly incorporates by
reference subsection (a). Therefore, the ten percent figure specified by the Legislature in
subsection (a) also applies to subsection (d) by the express terms of subsection (d) itself. In
addition, subsection (d) also refers to subsection (b). This further suggests that subsections (a),
(b), and (d) should be interpreted together.
Plaintiff argues that subsections (b), (c), and (d) are rendered superfluous by the State’s
interpretation. This is not true. While subsection (a) requires the State to deduct ten percent
from the surcharge, subsection (b) authorizes the State to retain that amount and subsection (d)
requires the State to pay the remaining balance of the surcharge to the county on a quarterly
basis. So in spite of the fact that subsections (b) and (d), when read in light of subsection (a), do
not require calculation of the actual costs, they still accomplish other things essential to the
statute – namely, authorizing retention of the funds by the State and payment of the remaining
balance to the County. Subsection (c) provides a very expansive justification for the ten percent
reimbursement, emphasizing that it is set at ten percent because it encompasses “any and all
costs, direct or indirect[.]” Thus, they are not rendered superfluous.
Furthermore, even assuming for the sake of argument that there is a conflict between the
ten percent figure in subsection (a) and the references to costs in subsections (b), (c), and (d), the
ten percent figure would still prevail. “[W]here there is a plainly irreconcilable conflict between
a general and a specific statute concerning the same subject matter, the specific will be favored.”
State v. Hussein, 122 Hawai‘i 495, 524, 229 P.3d 313, 342 (2010). Thus, the Legislature’s
specific stipulation of the ten percent figure should prevail.
For these reasons, HRS § 248-2.6 requires the State to deduct ten percent from the
surcharge.
2.

The State’s reading of HRS § 248-2.6 is consistent with legislative intent.

Even if HRS § 248-2.6 were deemed to be ambiguous, its legislative history reveals the
unmistakable intention of the Legislature to withhold ten percent of the surcharge.
HRS § 248-2.6 was enacted by Act 247. Act 247 was introduced as H.B. No. 1309. As it
moved throughout the 2005 legislative session, H.B. No. 1309 was amended twice by the House
and twice by the Senate before it was amended a fifth time by a conference committee and was
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passed out in its final form and submitted to the Governor as H.B. No. 1309, H.D. 2, S.D. 2, C.D.
1. In every draft prior to the conference draft, HRS § 248-2.6(a) contained the following with
respect to how much the State should retain:
[T]he director of finance shall retain, from time to time, sufficient amounts to
reimburse the State for the costs of assessment, collection, and disposition of the
county surcharge on state tax incurred by the State . . . .
See State’s Cross-Motion for S.J., Exhibit “B,” ICA 6 at 317-69 (emphasis added). Unlike the
final language used in Act 247, this language does require the State to retain only “sufficient
amounts to reimburse the State.” Plaintiff’s claims would have some merit if the statute still read
as it did in these prior drafts. However, the conference committee deleted these words and
replaced them with:
[T]he director of finance shall deduct ten per cent of the gross proceeds of a
respective county’s surcharge on state tax to reimburse the State for the costs of
assessment, collection, and disposition of the county surcharge on state tax
incurred by the State.
2005 Haw. Sess. Laws Act 247, § 5 at 773 (emphasis added). The conference committee report
describing the amendment stated:
After careful consideration, your Committee on Conference has amended this
measure by . . . [i]nserting a provision allowing for the deduction of ten percent of
the gross proceeds of a respective county’s surcharge on state tax to reimburse the
State for costs of assessment, collection, and disposition of the county surcharge
on state tax incurred by the State[.]
Conf. Comm. Rep. No. 186, in 2005 House Journal, at 1829. The amendments made by the
conference committee would be illogical if the committee intended for the State only to retain
actual costs, and the conference committee report is the most reliable evidence of legislative
intent. See 2A N. Singer, Sutherland’s Statutory Construction, § 48.8 (“[t]he report of a
conference committee is the most reliable evidence of legislative intent as it represents the final
statement of terms agreed to by both houses”). The changes made by the conference committee
deleting the requirement that the State only retain actual costs and setting the reimbursement
amount at ten percent, along with the comments in the conference committee report, show a clear
legislative intent to set the reimbursement costs for assessment, collection, and disposition of the
surcharge at ten percent of the gross proceeds. Therefore, the State’s retention of the entire ten
percent is consistent with legislative intent.
3.

The State’s retention of the entire ten percent does not violate the Equal
Protection Clauses of the Hawai‘i or U.S. Constitutions.
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i.

There is no differential treatment of the counties.

“In general, the equal protection clauses of the United States and Hawai‘i Constitutions
mandate that all persons similarly situated shall be treated alike[.]” DW Aina Le‘a Development,
LLC v. Bridge Aina Le‘a, LLC, 134 Hawai‘i 187, 219, 339 P.3d 685, 717 (2014) (internal
quotations marks and brackets omitted). “Equal protection jurisprudence has typically been
concerned with governmental classifications that affect some groups differently than others.” Id.
(internal quotations marks and brackets omitted). Consequently, in order to have an equal
protection violation, there must be some kind of differential treatment.
Plaintiff claims that because the difference between the ten percent retained and the
actual cost is placed in the general fund, the residents of the City and County of Honolulu are a
“distinctive class” that is unfairly subjected to a tax that residents of other counties are not. O.B.
at 25. This argument ignores the fact under Act 247, which enacted both the surcharge and the
ten percent deduction, all counties are treated the same. Any county that elected to implement
the surcharge, by passing the required ordinance, would be subject to the same ten percent
deduction as the City and County of Honolulu, even if the ten percent figure exceeds actual costs
as Plaintiff alleges. See HRS §§ 46-16.8 & 248-2.6. Accordingly, there is no differential
treatment of Honolulu residents even if other counties have not chosen to implement the
surcharge. The other counties had the same opportunity to adopt a surcharge but merely chose
not to. Cf. Bulgo v. County. of Maui, 50 Haw. 51, 59, 430 P.2d 321, 327 (1967) (“The
challenged provision does not give the county of Maui any power which is different from that
which the Act gives to the counties of Hawaii and Kauai. It neither favors nor discriminates
against Maui. The contingency contemplated in the Act now exists on Maui. The provision
brings Maui within the scope of the Act in the present situation.”)
In the present case, Act 247 does not treat Honolulu residents differently than the
residents of other counties, nor does it give Honolulu any power that is different from the other
counties. Therefore, there can be no equal protection violation.
ii.

If the counties are treated differently, there is a rational basis for it.

Plaintiff further argues that Honolulu taxpayers are being treated arbitrarily because the
ten percent deduction bears no relation to the State’s costs to administer the surcharge. O.B. at
25. Plaintiff’s argument ignores fundamental principles of constitutional law.
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It is well recognized that, where fundamental rights or suspect classifications are not
implicated and economic interests are involved instead, the rational basis test is the proper
standard of review.10 Maeda v. Amemiya, 60 Haw. 662, 668-69, 594 P.2d 136, 140-41 (1979).
Under the rational basis test, “[t]he test of constitutionality is whether that statute has a rational
relation to a legitimate state interest.” Id. But it is also well-recognized that this rational relation
does not have to be an exact fit:
[A] statutory classification impinging upon no fundamental interest, and
especially one dealing only with economic matters, need not be drawn so as to fit
with precision the legitimate purposes animating it. (Citation omitted.) That [the
state] might have furthered its underlying purpose more artfully, more directly, or
more completely, does not warrant a conclusion that the method it chose is
unconstitutional.
Id. at 670, 594 P.2d at 141 (quoting Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 813
(1976)) (emphases added). “[T]he constitutionality of a statute under the rational basis test does
not depend upon whether it provides a perfect solution to a problem. If a statute furthers a state
objective even to the slightest degree, this court will affirm its validity.” Daoang v. Dep’t of
Education, 63 Haw. 501, 506, 630 P.2d 629, 632 (1981) (emphasis added).
In the present case, there is no dispute that the State did incur additional costs as a result
of the surcharge being enacted. Plaintiff makes certain allegations as to the extent of those costs.
But there is no dispute that those costs did exist.
The initial estimate was that implementing the surcharge would require an initial
appropriation of $3.6 million for hardware, software, and equipment and an annual appropriation
of $2.5 million thereafter for recurring staffing and operational costs. Plaintiff’s Cross-Motion
for S.J., Exhibit “A,” ICA 6 at PDF 225; State’s Cross-Motion for S.J., Exhibit “B,” ICA 6 at
PDF 373. In 2007, the Legislature made an emergency appropriation of $5,041,691 to
implement the surcharge. Plaintiff’s Cross-Motion for S.J., Exhibit “C,” ICA 6 at 234; State’s
Cross-Motion for S.J., Exhibit “E,” ICA 6 at 384. In addition, appropriations were made for 19
permanent positions and 4 temporary positions (for a total amount of $749,876) in 2008, and 19
permanent positions and 1 temporary position (for a total amount of $700,508) in 2009, to
support collection of the surcharge. Plaintiff’s Cross-Motion for S.J., Exhibit “E,” ICA 6 at 23810

Plaintiff apparently concedes that the rational basis test applies to this case. See O.B. at 23.
Therefore, there is no dispute that neither fundamental rights nor suspect classifications are
involved in this case.
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39; State’s Cross-Motion for S.J., Exhibit “F,” ICA 6 at 387-88; Plaintiff’s Cross-Motion for
S.J., Exhibit “F,” ICA 241-42; State’s Cross-Motion for S.J., Exhibit “G,” ICA 6 at PDF 391-92.
However, the planning and implementation of the surcharge required the time and resources of
the entire Department, from the customer service agent level all the way to the Director’s level.
Plaintiff’s Cross-Motion for S.J., Exhibit “E,” ICA 6 at PDF 238; State’s Cross-Motion for S.J.,
Exhibit “F,” ICA 6 at PDF 387; Plaintiff’s Cross-Motion for S.J., Exhibit “F,” ICA 6 at PDF
241; State’s Cross-Motion for S.J., Exhibit “G,” ICA 6 at PDF 391. All Department staff, even
those positions not funded via the surcharge tax, were required to work on surcharge matters as
necessary. Plaintiff’s Cross-Motion for S.J., Exhibit “E,” ICA 6 at PDF 240; State’s CrossMotion for S.J., Exhibit “F,” ICA 6 at PDF 389; Plaintiff’s Cross-Motion for S.J., Exhibit “F,”
ICA 6 at PDF 243; State’s Cross-Motion for S.J., Exhibit “G,” ICA 6 at PDF 393. And the
Department does not have the resources or ability to perform cost accounting relating to the
surcharge. Plaintiff’s Cross-Motion for S.J., Exhibit “E,” ICA 6 at 240; State’s Cross-Motion for
S.J., Exhibit “F,” ICA 6 at PDF 389.
Therefore, the entire Department, and not just the new positions created specifically to
assist in the collection of the surcharge, worked on this matter. And there is no cost accounting
system currently in place that would allow a precise calculation of all the costs associated with
the surcharge. Nevertheless, at the very least $6,492,075 in costs were incurred through 2009
($5,041,691 + $749,876 + $700,508). Therefore, it is undisputed that there was at least some
cost to the State, even if we do not know the exact amount and cannot calculate it at the present
time. Consequently, Plaintiff cannot say that HRS § 248-2.6 did not further to the slightest
degree the purpose of reimbursing the State for the costs it incurred as result of the surcharge.
Since some costs were indisputably incurred and the ten percent deduction reimbursed the State,
the purpose of the statute was furthered, at least to the slightest degree. Even assuming for the
sake of argument that the ten percent deduction was “a poor fit” with respect to its purpose, it is
still more than enough to satisfy the deferential rational basis standard of review.
It is particularly important that this case involves tax statutes. The rational basis standard
“is especially deferential in the context of classifications made by complex tax laws. [I]n
structuring internal taxation schemes the States have large leeway in making classifications and
drawing lines which in their judgment produce reasonable systems of taxation.” Nordlinger v.
Hahn, 505 U.S. 1, 11 (1992) (internal quotation marks omitted).
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Furthermore, it is also well recognized that in asserting a legitimate state interest to
support a statute under the rational basis test, the State may present any conceivable state interest
and is not limited to those actually addressed by the legislature. The U.S. Supreme Court has
stated:
[A] legislature that creates these categories need not actually articulate at any time
the purpose or rationale supporting its classification. Instead, a classification
must be upheld against equal protection challenge if there is any reasonably
conceivable state of facts that could provide a rational basis for the classification.
Heller v. Doe, 509 U.S. 312, 320 (1993) (internal quotations marks and citations omitted). The
Court has further noted:
A State, moreover, has no obligation to produce evidence to sustain the rationality
of a statutory classification. A legislative choice is not subject to courtroom
factfinding and may be based on rational speculation unsupported by evidence or
empirical data.
Id. (internal quotations marks, brackets, and citations omitted) (emphasis added). And finally,
A statute is presumed constitutional and the burden is on the one attacking the
legislative arrangement to negative every conceivable basis which might support
it, whether or not the basis has a foundation in the record.
Id. (internal quotations marks, brackets, and citations omitted). “[I]t is entirely irrelevant for
constitutional purposes whether the conceived reason for the challenged distinction actually
motivated the legislature.” FCC v. Beach Communications, Inc., 508 U.S. 307, 315 (1993)
(emphasis added). The Hawai‘i Supreme Court has acknowledged the same principles stating:
“[T]his court’s only responsibility under the rational basis test is to look for any conceivable
reason for upholding a challenged statute.” Nagle v. Board of Education, 63 Haw. 389, 396, 629
P.2d 109, 114 (1981) (emphasis added).
Therefore, in the present case, other conceivable purposes can support the
constitutionality of the ten percent deduction. The rail project on O‘ahu has undoubtedly
disrupted the existing means of transportation while it is being constructed. Furthermore, as new
infrastructure is built, such as new rail lines and rail stations, the surrounding communities will
be affected. Existing businesses, residences, and services will be disrupted, to the point where
some may be eliminated and new ones may be initiated. All of these changes could potentially
affect State agencies, as they try to deal with the disruptions and assist the public. The
Department of Transportation will have to deal with ancillary harm to existing state highways
and state property. The shutting down of businesses or laying off of employees may require
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some form of assistance from the Department of Business, Economic Development, and Tourism
or unemployment benefits from the Department of Labor and Industrial Relations. If residents
with school age children are affected, the Department of Education might have to respond.
Welfare benefits from the Department of Human Services might be needed. The disruption to
transportation might affect the productivity of workers, which might affect their incomes, which
might affect income tax revenues going to the State. All of these potentially disruptive effects
would justify compensating the State with the funds from the ten percent deduction.
In addition, administrative convenience is itself a sufficient state interest under the
rational basis test. Nagle, 63 Haw. at 397, 629 P.2d at 115 (“[T]he United States Supreme Court
has stated on several occasions that administrative convenience may be considered a legitimate
state interest under the rational basis standard of review.”). Therefore, the Legislature’s decision
to simply estimate the costs at ten percent is sufficiently supported, under the rational basis test,
by: (1) the fact that the Department does not currently have the resources or ability to perform a
cost accounting of the actual costs; and (2) creating a cost accounting system from scratch would
likely be administratively burdensome. In Nagle, the Hawai‘i Supreme Court held that, even if
one could conceivably assess each 65-year-old teacher’s fitness for employment, the
administrative burden of doing so would still justify a uniform age 65 mandatory retirement age.
Id. at 397-98, 629 P.2d at 115. Similarly, administrative convenience supports the Legislature’s
estimate of ten percent in the present case, even if, as Plaintiff claims, it might be theoretically
possible to calculate the actual costs.
Plaintiff relies on Hasegawa v. Maui Pineapple Co., 52 Haw. 327, 475 P.2d 679 (1970),
in arguing that the ten percent payment to the State creates a “class distinction” for the residents
of Honolulu and imposes a special burden on them to fund state-wide programs. O.B. at 23.
Plaintiff misinterprets Hasegawa. The law that was challenged in Hasegawa required private
employers to pay their employees any wages that might be lost as a result of service on a jury or
public board or commission. Id. at 328, 475 P.2d at 680. However, the problem was that the
benefits of jury duty (and other public service) spread broadly to all of society, while the burden
of jury duty was narrowly focused on a narrow segment of society – private employers. Id. at
331-33, 475 P.2d at 682-83. The Hawai‘i Supreme Court deemed that arrangement to be
arbitrary and unconstitutional. Id. The present case, however, is completely different from the
situation in Hasegawa. In the present case, the benefits of the rail project flow only to a narrow
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subset of society – Honolulu. The benefits do not flow state-wide, unlike the benefits of jury
duty in Hasegawa.
The benefits of the rail project include, obviously, improved transportation to the areas
served by rail on O‘ahu. But the rail project should also reduce traffic on O‘ahu overall. The
rail project will lessen wear and tear on the public roads and reduce costs needed to maintain
roads. Use of rail will reduce car-related pollution and reduce the need for parking in downtown
Honolulu and other service areas. The massive, multi-year construction project will provide an
economic stimulus for the residents of Honolulu, including billions of dollars in federal
subsidies.
Because Honolulu, and not the rest of the state, receives such a massive benefit, it is
rational to impose a burden on Honolulu as well, in the form of an increased tax burden (the
surcharge). And it is also rational to offset the benefits that Honolulu receives by using a portion
of Honolulu’s increased tax burden to pay for the adverse impacts that the State suffers as a
result of the rail project, such as the (estimated) increased administrative costs of the surcharge
and other possible impacts, such as increased burdens on State services. Hasegawa is inapposite
to this case and does not invalidate this arrangement in any way.
Therefore, the ten percent deduction does have a rational relation to the goal of
reimbursing the State for the cost of the surcharge, even if the fit is not perfect. But in addition,
there are other conceivable purposes that would support the ten percent deduction, including
addressing the effects of the rail project as a whole and administrative convenience. Moreover,
the burden imposed on Honolulu is appropriate to the benefit that Honolulu receives. Clearly,
the State’s implementation of HRS § 248-2.6 should survive under the rational basis test.
iii.

This matter belongs in the Legislature and not in the courts.

It is important to recognize that Plaintiff’s lawsuit implicates significant separation of
powers issues. “The power of taxation is essentially a legislative power.” Hawaii Insurers
Council II, 120 Hawai‘i at 59, 201 P.3d at 572 (quoting McCandless v. Campbell, 20 Haw. 411,
420 (1911)). The rational basis test is an important standard in maintaining the proper
relationship between the judicial and legislative branches. “Only by faithful adherence to this
guiding principle of judicial review of legislation is it possible to preserve to the legislative
branch its rightful independence and its ability to function.” Beach Communications, 508 U.S. at
315. “These restraints on judicial review have added force where the legislature must

30

necessarily engage in a process of line-drawing.” Id. (internal quotation marks omitted)
(emphasis added).
In the present case, Plaintiff would draw the line between the amount going to the State
and the amount going to the City at something less than ten percent. However, this is an exercise
in line-drawing that is properly the responsibility of the Legislature. Even if the line has been
improperly drawn, Plaintiff’s remedy is to go to the Legislature and seek an amendment of the
ten percent figure in HRS § 248-2.6. Plaintiff should not be able to ask the Judiciary to redraw
the line for it. If Plaintiff is allowed to do so, it sets a dangerous precedent. Any line drawn by
the Legislature would then be subject to alteration by the Judiciary. Any time a specific amount
or percentage is set by the Legislature, the Judiciary could then second-guess the Legislature and
set a different amount or percentage. This would be a vast expansion of the power of the
Judiciary that would severely conflict with modern constitutional principles. Compare
Williamson v. Lee Optical, 348 U.S. 483 (1955) (holding that “[t]he day is gone when [courts
could strike down social/economic laws] because they may be unwise, improvident, or out of
harmony with a particular school of thought”) with Lochner v. New York, 198 U.S. 45 (1905)
(striking down state social/economic regulation of bakers).
It should be noted that the rational basis standard does not apply when fundamental rights
or suspect classifications are at issue. Far stricter standards of review apply in those situations,
and rightly so. However, the instant case involves merely an exercise of legislative line-drawing
in a case implicating only economic legislation. It is important to the functioning of our system
of government that this Court respect the rational basis standard in this case.
4.

The General Laws provision of the Hawai‘i Constitution has not been
violated.

Plaintiff argues that the State’s interpretation of HRS § 248-2.6 somehow violates the
General Laws provision of the Hawai‘i Constitution in Article VIII, Section 1. O.B. at 21-22.
This is simply not true. Act 247, which enacted HRS § 248-2.6, treats all counties the same.
Each county is given the opportunity to adopt the surcharge, and, had any given county chosen to
do so, it would have been subject to the same ten percent deduction. The Hawai‘i Supreme
Court has stated the following regarding “general laws:”
[T]he term “general laws,” as used in Article VII,[11] Section 1, of the State
constitution, denotes laws which apply uniformly throughout all political
11

Article VII was renumbered as Article VIII by 1978 Constitutional Convention.
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subdivisions of the State. But a law may apply to less than all of the political
subdivisions and still be a general law, if it applies uniformly to a class of political
subdivisions, which, considering the purpose of the legislation, are distinguished
by sufficiently significant characteristics to make them a class by themselves.
Bulgo, 50 Haw. at 58, 430 P.2d at 326. Here, it is undisputed that the provision in Act 247
allowing the State to retain ten percent of the surcharge was applied uniformly to all counties that
opted to implement the surcharge. And all counties were authorized to adopt the surcharge if
they chose to do so. The fact that only the City and County of Honolulu has chosen to
implement the surcharge, along with the ten percent deducted by the State, does not change the
fact that Act 247 was applied “uniformly throughout all political subdivisions of the State.” Id.
F.

The Circuit Court Did Not Abuse its Discretion by Denying Plaintiff’s Oral Motion
to Amend its Complaint.
Plaintiff argues that the circuit court abused its discretion in denying Plaintiff’s oral

motion to amend its Complaint. O.B. at 26-28. The circuit court did not abuse its discretion.
Although leave to amend a complaint is generally “freely given,” there are circumstances
that support denial of leave, “such as undue delay, bad faith or dilatory motive on the part of the
movant, repeated failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance of the amendment, futility of amendment,
etc.” Office of Hawaiian Affairs, 110 Hawai‘i at 365, 133 P.3d at 794.
In the present case, Plaintiff made its oral motion to amend the Complaint in the course
of the hearing on the State’s Motion to Dismiss. Tr. 3/23/16, ICA 23 at PDF 16. At that point,
Plaintiff’s attorney was being questioned vigorously by the court. Tr. 3/23/16, ICA 23 at PDF
11-16. Asserting a motion orally during argument on a dispositive motion is extremely late and
should constitute “undue delay” in making the motion. The Complaint was originally filed on
October 21, 2015 and the oral motion to amend was made on March 23, 2016. Complaint, ICA 6
at PDF 11. Therefore, Plaintiff had five months within which to move to amend. Such a delay is
inexcusable and, given the circumstances under which the motion was made, may even
demonstrate a “dilatory motive.”
Most importantly, amendment of the Complaint would have been futile. See Office of
Hawaiian Affairs, 110 Hawai‘i at 365, 133 P.3d at 794 (“[W]here the proposed amendments to a
complaint are . . . futile, a court may deny a motion for leave to file the amended complaint.”).
Plaintiff argues on appeal that it needed to amend the Complaint in order to “clarify” that: (1)
Plaintiff was not attempting to keep the government from assessing and collecting taxes, and (2)
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to focus on the substantive relief that it sought. O.B. at 27-28. However, under Gonsalves v.
Nissan Motor Corp., 100 Hawai‘i 149, 160, 58 P.3d 1196, 1207 (2002), a motion to amend a
complaint that is merely intended to “clarify” claims can qualify as a “futile” amendment.
Plaintiff in the present case, like the plaintiff in Gonsalves, also merely wanted to “clarify” his
claims. There was, in fact, no need for Plaintiff to clarify that it was not seeking to enjoin the
“assessment and collection” of the GET or surcharge. Plaintiff’s position on that issue was made
clear in its Motions and Memoranda in Opposition in the circuit court and it has been made clear
in its Opening Brief on appeal. There was also no need to clarify that the substantive relief
Plaintiff was seeking was to force the State to stop collecting the full ten percent deduction. That
too was made clear in the circuit court and has been made clear on appeal. There was no
confusion over Plaintiff’s position. The State and the circuit court simply disagreed with
Plaintiff’s legal conclusions.
Furthermore, amending the language in the Complaint would not have supplied
jurisdiction where none exists. The language used in the Complaint would not have changed the
fact that this is a tax case and HRS § 632-1 contains an exclusion for tax controversies or that
mandamus relief against public officials is not available in circuit court. Therefore, amendment
of the Complaint would again have been futile.
Therefore, the circuit court did not abuse its discretion in denying Plaintiff’s motion.
G.

The Amicus Brief Filed by Amicus Curiae Grassroot Institute Contains No
Significant Arguments.
In its Order dated November 1, 2016, the ICA directed the State to respond to the Amicus

Brief filed by the Grassroot Institute in the instant Answering Brief. Order, ICA 35 at PDF 2.
However, like Plaintiff’s Opening Brief, the Amicus Brief primarily argues issues that are
different from the actual basis upon which the circuit court decided the case. Amicus, at 3-7.
The circuit court dismissed this case based on lack of subject matter jurisdiction and declined to
rule on Plaintiff’s standing or on the merits of the case. Tr. 3/23/16, ICA 23 at PDF 33; Order,
ICA 6 at 574. Therefore, this Court should disregard the Amicus Brief for the same reasons it
should disregard Plaintiff’s arguments on the merits. See supra Part III.D. Nevertheless, if this
Court should decide to reach the merits, the arguments presented in the Amicus Brief are not
significant.
The Grassroot Institute argues that “the Legislature gave authority for the allocation of up
to 10% of that surtax to the State” and that this was “an upper limit on such administrative
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expenses and not, as the State would have it, the prescribed amount.” Amicus, at 3-4 (some
emphasis in original, some emphasis added). This argument has no support in the record, the
applicable statute, or in any other legal authorities. In fact, the Grassroot Institute cites no
authority at all for this statement in its Amicus Brief. Indeed, neither the plain meaning of HRS
§ 248-2.6 nor its legislative history support such a construction. See supra Part III.E.1 & 2.
The Grassroot Institute further cites a Nevada case, Clean Water Coalition v. The M
Resort, LLC, 255 P.3d 247 (Nev. 2011), to argue that the State’s ten percent deduction was
improper. However, Clean Water Coalition is inapposite to this case. In Clean Water Coalition,
four local political subdivisions came together and set up an entity (the Clean Water Coalition or
“CWC”) that was for the purpose of establishing a wastewater management system. Id. at 25051. CWC’s member political subdivisions collected sewer connection and user fees from
households and businesses in their respective localities, and CWC was to use the money to
finance the project. Id. at 251. However, the Nevada Legislature subsequently passed legislation
that seized the money and placed it in the general fund in order to address a statewide budget
crisis. Id. at 252. The Nevada Supreme Court struck down the legislation because it violated the
Nevada Constitution. Id. at 261-62. Clean Water Coalition thus stands for the proposition that
the Legislature cannot simply seize previously established user fees and transfer them into the
general fund. Clean Water Coalition is essentially Nevada’s version of Hawaii Insurers Council
II, in which the Hawaii Supreme Court held that the Legislature could not raid a fund containing
regulatory fees paid by the insurance industry and simply transfer the money into the general
fund. Hawaii Insurers Council II, 120 Hawaii at 69, 201 P.3d at 582.
The instant case, in contrast, is not about the Legislature seizing user or regulatory fees.
The present case involves a tax rather than a fee. Fundamentally, this case is about the GET,
which is clearly a tax. Hawai‘i courts have held that “[t]he GET is a privilege tax assessed based
on the privilege or activity of doing business within the State and not on the fact of domicile.”
Travelocity.com, L.P., 135 Hawai‘i at 103, 346 P.3d at 172 (internal quotation marks omitted)
(emphasis added). “It is a gross receipts tax on the privilege of doing business in Hawai‘i.” Id.
(internal quotation marks omitted) (emphasis added). “It is a tax imposed upon entrepreneurs
for the privilege of doing business that applies at all levels of economic activity from production
or manufacturing to retailing . . . and to virtually all goods and services.” Id. (internal quotation
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marks and brackets omitted) (emphasis added). “Read as a whole, the GET taxes virtually every
economic activity imaginable.” Id. (internal quotation marks omitted) (emphasis added).
The surcharge is essentially a .5 percent raise in the GET tax rate for the counties that
adopted the surcharge, and like the GET, it is administered by the Department of Taxation. See
HRS § 46-16.8(a). Consequently, it is part and parcel of the GET and is therefore a tax as well.
Although the Legislature decided that 90 percent of the surcharge was intended to be used for the
rail project or other transportation projects, and 10 percent of the surcharge was intended to be
used to compensate the State for adverse impacts, the surcharge is still a tax. Just because the
Legislature specified in advance what the additional tax revenue was intended to be used for
doesn’t mean it is not a tax. For example, social security (e.g., FICA) taxes are earmarked to
fund social security benefits and fuel (i.e., gasoline) taxes are earmarked to fund highway
improvements, but both are still taxes. See United States v. Lee, 455 U.S. 252, 254 n.1 (1982);
HRS §§ 243-4, 248-8, 248-9 (2001 & Supp. 2015).
Unlike Clean Water Coalition, the instant case does not involve a user fee. This case
does not involve assessments against the people who are actually using government services,
such as the households and businesses who connected to and used the sewers in Clean Water
Coalition. See Clean Water Coalition, 255 P.3d at 251. If that were the case, then only the
people who plan to ride the rail system would be paying the assessment. Instead, everyone in the
City and County of Honolulu, residents and non-residents alike, whether they intend to use the
rail system or not, is paying the GET and surcharge. Because this is a tax rather than a fee, the
Legislature is free to use the money for whatever purposes that it intends, as long as there is a
rational basis supporting it, which, as discussed supra Part III.E.3.ii, there is.
Furthermore, Clean Water Coalition was based on a specific provision of the Nevada
Constitution that prohibited the Nevada Legislature from passing “local or special laws” that
impose a tax. Clean Water Coalition, 255 P.3d at 256. The Nevada Supreme Court held that
when the Legislature seized CWC’s user fees and placed them in the general fund, it transformed
these fees into a local and special tax, thereby violating the Nevada Constitution. Id. at 259. In
contrast, the Hawai‘i Constitution does not contain a prohibition on “local or special” tax laws.
Instead, Hawaii’s General Laws provision in Article VIII, Section 1 merely requires laws to
“apply uniformly throughout all political subdivisions of the State.” Bulgo, 50 Haw. at 58, 430
P.2d at 326. Since Act 247 uniformly applied the ten percent deduction to all counties that
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adopted the surcharge, and all the counties were allowed to adopt a surcharge, the General Laws
provision was satisfied, even though Honolulu was the only county that actually adopted a
surcharge.
Therefore, contrary to the Grassroot Institute’s claim, Clean Water Coalition is irrelevant
to this case.
The Grassroot Institute goes on to argue that this Court should adopt a new test for
taxpayer standing requiring the following elements:
[F]irst, that the plaintiff’s status as a citizen taxpayer bears a reasonable relation to
the expenditures of the government funds in question; second, that it is of
practical necessity because the political system in this case is ill-equipped to
provide a remedy for those who object to this particular allocation of government
funds, in violation of both the statutes and constitution on the State of Hawaii; and
third because there is no other plausible party to allege the violations herein,
leaving an obviously illegal and unjust violation without remedy of any sort.
Amicus, at 6-7. This test is based on a student-authored note from the Columbia Journal of Tax
Law. See Note, A New Theory of Taxpayer Standing, 6 Colum. J. Tax L. 118, 137 (2014). The
State opposes the Grassroot Institute’s argument for several reasons.
First, Plaintiff (as distinct from the Grassroot Institute) never made this argument in favor
of expanding taxpayer standing either in the circuit court or in its Opening Brief on appeal. It is
well settled that “[l]egal issues not raised in the trial court are ordinarily deemed waived on
appeal.” Ass’n of Apartment Owners of Wailea Elua v. Wailea Resort Co., Ltd., 100 Hawai‘i 97,
108, 58 P.3d 608, 618 (2002). Furthermore, Plaintiff never raised this argument on appeal. “The
general rule provides that ‘[i]ssues not properly raised on appeal will be deemed to be waived.’”
Bitney v. Honolulu Police Dep’t, 96 Hawai‘i 243, 251, 30 P.3d 257, 265 (2001). HRAP Rule
28(b)(4) provides: “Points [of error] not presented in accordance with this section will be
disregarded” unless plain error applies. HRAP Rule 28(b)(7) provides: “Points not argued may
be deemed waived.” Plaintiff did not argue in favor of expanding taxpayer standing in the circuit
court or in its Opening Brief. Therefore, this argument has been waived.
Second, Plaintiff never asserted general taxpayer standing in the circuit court. The twopart test for taxpayer standing under Hawai‘i law is set forth in Hawaii’s Thousand Friends v.
Anderson, 70 Haw. 276, 768 P.2d 1293 (1989) (requiring (1) that the plaintiff be a taxpayer who
contributed to the particular fund from which the illegal expenditures were made; and (2) that the
plaintiff suffer a pecuniary loss). In the present case, Plaintiff instead argued that it satisfied the
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standard three-part test for standing, requiring (1) actual injury; (2) that the injury be fairly
traceable to the defendant’s actions; and (3) that a favorable decision be likely to provide relief.
Plaintiff’s Opposition to State’s Motion to Dismiss, ICA 6 at PDF 115 (citing Mottl v. Miyahira,
95 Hawai‘i 381, 389, 23 P.3d 716, 724 (2001)). Because Plaintiff never asserted general
taxpayer standing below, it cannot rely on taxpayer standing now. See Mottl, 95 Hawai‘i at 391
n.13, 23 P.3d at 726 n.13 (noting that although “individual plaintiffs in the present matter alleged
in their complaint that they were taxpayers, . . . they did not expressly claim general taxpayer
standing”).
Third, this is not a taxpayer standing case in any event. The law review article relied
upon by the Grassroot Institute itself states:
The phrase “taxpayer standing” will be used in this Note to refer to the concept of
standing to challenge an exercise of the Congressional Taxing and Spending
Power arising solely out of the taxpayer’s status as a taxpayer. Suits which rely
upon a theory of taxpayer standing challenge the expenditure of state or federal
funds that the taxpayer believes violate the Constitution. This is not the only way
in which taxpayers may have standing to challenge federal laws or actions, of
course; taxpayers may, inter alia, contest their tax liability or directly challenge
the constitutionality of the collection of a tax.
A New Theory of Taxpayer Standing, at 122 (emphasis added). Therefore, in a taxpayer standing
case, the plaintiff uses his or her status as a taxpayer as a vehicle by which he or she can
challenge government expenditures or actions. The theory is that the plaintiff’s status as a
citizen and taxpayer gives him or her the right to challenge how his or her tax payments are
being used by the government. The validity of the tax itself is not necessarily at issue. Such a
case, however, is to be distinguished from an actual tax controversy, in which liability for or
collection of the tax itself is the very matter in dispute. Instead of being merely the vehicle for a
dispute on other issues, the tax is the disputed issue. The instant case is an actual tax
controversy. The collection of the State’s portion of the GET surcharge is being challenged.
Therefore, this case is not a taxpayer standing case and the Grassroot Institute’s argument to
expand taxpayer standing is inapposite.
Fourth, the Grassroot Institute’s primary authority for its proposed three-part test for
taxpayer standing is the law review article mentioned above. The Grassroot Institute does not
cite any federal or state cases that have adopted this test. A single, student-authored law review
article is weak authority for expanding taxpayer standing in such a manner. In fact, according to
the most recent Hawai‘i law on standing, Hawai‘i courts have expanded standing only in two
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narrow types of cases: (1) those involving Native Hawaiian rights; and (2) those involving
environmental concerns. McDermott, 135 Hawai‘i at 285, 349 P.3d at 392 And that expansion
has been based, at least in part, on specific constitutional provisions, such as the right to a “clean
and healthful environment” in Article XI, Section 9 of the Hawai‘i Constitution. McDermott,
135 Hawai‘i at 286, 349 P.3d at 393. The Hawai‘i Supreme Court has expressly rejected
expansion of standing to “matter[s] of great public importance[,]” such as same-sex marriage.
Id. Therefore, the expansion of taxpayer standing proposed by the Grassroot Institute is
inconsistent with the reluctance of Hawai‘i courts to expand standing beyond Native Hawaiian
rights and environmental concerns. While the Grassroot Institute might find support for its
position in student-authored law review articles, it simply does not have support in Hawai‘i law.
The Grassroot Institute somewhat grandiosely calls itself “a government watchdog and
independent think-tank” and “a non-profit, free-market public policy institute advocating liberty,
responsible and open government, and the rights of the individual.” Amicus, at 1. The Grassroot
Institute criticizes the “blatant illegality” of the ten percent deduction and claims that “[t]his is
not a discretionary decision by government being challenged by a disgruntled citizen taxpayer
who simply does not like an allowed, if unpopular action. It is, rather, a knowing illegal taking,
which, in other circumstances, if in the private sector, could subject the taker to criminal
liability.” Id. at 7 (emphasis in original). Such statements are of little or no help in the instant
matter. Instead, the Grassroot Institute should use such language in the political sphere. If the
Grassroot Institute disagrees with the ten percent deduction, it should seek an amendment of
HRS § 248-2.6 from the Legislature. It can lobby the Legislature, testify at committee hearings,
or even participate in election campaigns, using whatever colorful language that it prefers. But
because the State is bound by the plain meaning of the statute and legislative intent, see supra
Part III.E.1 & 2, the Grassroot Institute’s ire is misdirected in the present case.
The Grassroot Institute claims that it is “fulfill[ing] its basic purpose to uphold our
constitutional system[.]” Amicus, at 3. However, central to that constitutional system is the
separation of powers and the respect that each branch of government owes to the other branches.
See supra Part III.E.3.iii. Judicial interference with a clear and unambiguous statute, contrary to
rational basis review, does violence to the very constitutional system that the Grassroot Institute
claims it is trying to uphold. If the Grassroot Institute and Plaintiff were to succeed in their quest
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to invalidate HRS § 248.2.6 judicially, they themselves, through their zeal for “responsible and
open government,” would be doing great harm to our constitutional system.
For all of these reasons, the Grassroot Institute’s arguments are not significant and are
utterly without merit.
IV. RELEVANT PARTS OF CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, TREATIES, REGULATIONS, OR RULES
See Appendix “A.”
V. CONCLUSION
For the foregoing reasons, the State respectfully requests that this Court affirm the circuit
court’s dismissal based on jurisdiction, or dismiss this case on standing grounds. Otherwise, this
case should be remanded to the circuit court to address the merits by ruling on the parties’ CrossMotions for Summary Judgment. In the alternative, if this Court decides to address the merits of
this case now, the State should still prevail as a matter of law.
DATED: Honolulu, Hawai‘i, November 16, 2016.
/s/ Robert T. Nakatsuji
ROBERT T. NAKATSUJI
HUGH R. JONES
NATHAN S.C. CHEE
Deputy Attorneys General
Attorneys for Defendant-Appellee
STATE OF HAWAI‘I
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RELEVANT STATUTORY PROVISIONS

26 U.S.C.A.

§ 7421

§ 7421. Prohibition of suits to restrain assessment or collection
(a) Tax.--Except as provided in sections 6015(e), 62 12(a) and (c), 6213(a), 6225(b), 6246(b),
6330(e)(1), 633 1(i), 6672(c), 6694(c), 7426(a) and (b)(1), 7429(b), and 7436, no suit for the
purpose of restraining the assessment or collection of any tax shall be maintained in any court by
any person, whether or not such person is the person against whom such tax was assessed.
(b) Liability of transferee or fiduciary.--No suit shall be maintained in any court for the
purpose of restraining the assessment or collection (pursuant to the provisions of chapter 71) of-(1) the amount of the liability, at law or in equity, of a transferee of property of a taxpayer in
respect of any internal revenue tax, or
(2) the amount of the liability of a fiduciary under section 3713(b) of title 31, United States
Code 1 in respect of any such tax.

28 U.S.C.A.

§ 2201

§ 2201. Creation of remedy
(a) In a case of actual controversy within its jurisdiction, except with respect to Federal taxes
other than actions brought under section 7428 of the Internal Revenue Code of 1986, a
proceeding under section 505 or 1146 of title 11, or in any civil action involving an antidumping
or countervailing duty proceeding regarding a class or kind of merchandise of a free trade area
country (as defined in section 516A(f)(10) of the Tariff Act of 1930), as determined by the
administering authority, any court of the United States, upon the filing of an appropriate
pleading, may declare the rights and other legal relations of any interested party seeking such
declaration, whether or not further relief is or could be sought. Any such declaration shall have
the force and effect of a final judgment or decree and shall be reviewable as such.
(b) For limitations on actions brought with respect to drug patents see section 505 or 512 of the
Federal Food, Drug, and Cosmetic Act, or section 351 of the Public Health Service Act.

APPENDIX A
(Page 1 of 24)

Haw. Const. Art. VIII,

§1

The legislature shall create counties, and may create other political subdivisions within the State,
and provide for the government thereof. Each political subdivision shall have and exercise such
powers as shall be conferred under general laws.

Haw. Const. Art. XI, §9
Each person has the right to a clean and healthful environment, as defined by laws relating to
environmental quality, including control of pollution and conservation, protection and
enhancement of natural resources. Any person may enforce this right against any party, public or
private, through appropriate legal proceedings, subject to reasonable limitations and regulation as
provided by law.
HRS

§ 1-15 (3) (2009)
§1-15 Construction of ambiguous context. Where the words of a law are
ambiguous:
***

(3)

Every construction which leads to an absurdity shall be rejected. [CC
1859, §10; RL 1925, §10; RL 1935, §11; RL 1945, §10; am L 1955, c 57,
§1(c); RL 1955, §1-18; HRS §1-15]
***

HRS

§ 1-16 (2009)
§1-16 Laws in pan materia. Laws in pan materia, or upon the same sub
ject matter, shall be construed with reference to each other. What is clear in one
statute may be called in aid to explain what is doubtful in another. [CC 1859, §11;
RL 1925, §11; RL 1935, §12; RL 1945, §11; RL 1955, §1-21; HRS §1-16]

HRS

§ 26-10(b) (2009)
§26-10 Department of taxation.
***

(b) The department shall administer and enforce the tax revenue laws of
the State and collect all taxes and other payments payable thereunder
***

APPENDIX A
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HRS

§ 40-35 (2009)
§40-35 Payment to State under protest. (a) Any disputed portion of mon
eys representing a claim in favor of the State may be paid under protest to a pub
lic accountant of the department, board, bureau, commission, or other agency
of the State with which the claimant has the dispute. The protest shall be in
writing, signed by the person making the payment, or by the person’s agent, and
shall set forth the grounds of protest. If any payment, or any portion of any
payment, is made under protest, the public accountant to whom the payment is
made shall hold that portion of the moneys paid under protest in a trust account
in the state treasury for a period of thirty days from the date of payment.
(b) Action to recover moneys paid under protest or proceedings to adjust
the claim may be commenced by the payer or claimant against the public ac
countant to whom the payment was made, in a court of competent jurisdiction,
within thirty days from the date of payment. If no suit or proceeding is brought
within the thirty-day period, the money paid under protest shall be deposited
into the appropriate account in the treasury of the State by the accountant and
the amount deposited shall thereupon become a government realization. Any
action to recover payment of taxes under protest shall be commenced in the tax
appeal court.
(c) If action to recover the money paid under protest or a proceeding to
adjust the claim is commenced within the thirty-day period, the amount paid
under protest shall, pending final decision of the cause, be deposited by the pub
lic accountant into the state treasury, in a fund to be known as the “litigated
claims fund”, together with subsequent payments or portions thereof, made to
the accountant under the same protest. If judgment is rendered in favor of the
claimant, the claimant shall be paid the amount of the judgment out of the
litigated claims fund by warrants signed by the comptroller upon vouchers ap
proved by the head of the department, board, bureau, commission, or other
agency with which the claimant had the dispute. If the amount of money in the
litigated claims fund is insufficient to pay the judgment the head of the depart
ment, board, bureau, commission, or other agency with which the claimant had
the dispute shall include in their respective budget requests to the department of
budget and finance an amount necessary to pay the judgment, plus interest, as
provided herein. Interest at the rate of two per cent a year from the date of each
payment under protest shall also be paid out of the amount appropriated for the
judgment payable to the claimant; provided that if the claim is for the recovery
of taxes paid under protest by the claimant, the rate of interest and the overpay
ment of taxes shall be refunded in the manner provided in section 231-23(c) and
(d). The amount of the judgment to be paid to the claimant shall be ascertained
by the head of the department, board, bureau, commission, or other agency
with which the claimant had the dispute from a certified copy of the judgment,
which shall be the authority for making payment to the claimant. If judgment
is rendered against the claimant, the amount of money paid by the claimant
under protest which is in the litigated claims fund shall be deposited into the
appropriate account in the treasury of the State and the amount shall become
a government realization. [L 1907, c 45, §1; RL 1925, §1444; RL 1935, §571; RL
1945, §1575; am L 1951, c 224, §1; RL 1955, §34-24; am L Sp 1959 2d, c 1, §14;
am L 1963, c 114, §1; am L 1967, c 231, §7 and c 251, §1; HRS §40-35; am L 1978,
cl74,~1;amLl98O,c51,~1;amL1981,c169,~l;gench1985j
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§ 46-16.8 (2012)
I~46-16.8i County surcharge on state tax. (a) Each county may establish
a surcharge on state tax at the rates enumerated in sections 237-8.6 and 238-2.6.
A county electing to establish this surcharge shall do so by ordinance; provided
that:
(1) No ordinance shall be adopted until the county has conducted a pub
lic hearing on the proposed ordinance;
(2) The ordinance shall be adopted prior to December 31, 2005; and
(3) No county surcharge on state tax that may be authorized under this
section shall be levied prior to January 1, 2007.
Notice of the public hearing required under paragraph (1) shall be published in a
newspaper of general circulation within the county at least twice within a period
of thirty days immediately preceding the date of the hearing.
(b) A county electing to exercise the authority granted under this section
shall notify the director of taxation within ten days after the county has adopted
a surcharge on state tax ordinance and, beginning no earlier than January 1,
2007, the director of taxation shall levy, assess, collect, and otherwise administer
the county surcharge on state tax.
(c) Each county with a population greater than five hundred thousand
that adopts a county surcharge on state tax ordinance pursuant to subsection (a)
shall use the surcharges received from the State for:
(1) Operating or capital costs of a locally preferred alternative for a mass
transit project; and
(2) Expenses in complying with the Americans with Disabilities Act of
1990 with respect to paragraph (1).
The county surcharge on state tax shall not be used to build or repair public
roads or highways, bicycle paths, or support public transportation systems al
ready in existence prior to July 12, 2005.
(d) Each county with a population equal to or less than five hundred
thousand that adopts a county surcharge on state tax ordinance pursuant to
subsection (a) shall use the surcharges received from the State for:
(1) Operating or capital costs of public transportation within each county
for public transportation systems, including public roadways or high
ways, public buses, trains, ferries, pedestrian paths or sidewalks, or
bicycle paths; and
(2) Expenses in complying with the Americans with Disabilities Act of
1990 with respect to paragraph (1).
(e) As used in this section, “capital costs” means nonrecurring costs re
quired to construct a transit facility or system, including debt service, costs of
land acquisition and development, acquiring of rights-of-way, planning, design,
and construction, and including equipping and furnishing the facility or system.
[L 2005, c 247, §2]
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§ 232-13 (2001)
§232-13 Hearing de novo; bill of particulars. The hearing before the tax
appeal court shall be a hearing de novo. Irrespective of which party prevails in
proceedings before a state board of review, or any equivalent administrative body
established by county ordinance, the assessment as made by the assessor, or if
increased by the board, or equivalent county administrative body, the assessment as
so increased, shall be deemed prima facie correct. Each party shall have the right to
introduce, or the tax appeal court, of its own motion, may require the taking of such
evidence in relation to the subject pending as in the court’s discretion may be deemed
proper. The court, in the manner provided in section 232-16, shall determine all
questions of fact and all questions of law, including constitutional questions, in
volved in the appeal.
The jurisdiction of the tax appeal court is limited to the amount of valuation or
taxes, as the case may be, in dispute as shown on the one hand by the amount claimed
by the taxpayer or county and on the other hand by the amount. of the assessment, or
if increased by the board, or equivalent county administrative body, the assessment
as so increased.
Assessments for the same year upon other similar property situated in the State
shall be receivable in evidence upon the hearing.
Upon the application of either the taxpayer, the county, or the assessor, the
judge of the tax appeal court, upon notice, may allow and direct a bill of particulars
of the claim of either the taxpayer, the county, or the assessor to be delivered to the
other, and in case of default the judge shall preclude the person so defaulting from
giving evidence of the part or parts of the person’s affirmative claim of which
particulars have not been delivered. [L 1932 2d, c 40, §46; am L 1933, c 195, §2; RL
1935, § 1944; am L 1939, c 208, §9; RL 1945, §5209; RL 1955, §116-10; am L Sp
1957, c 1, §13(d); am L 1963, c 92, §7; HRS §232-13; gen ch 1985; am L 1986, c
339, §17; am L 1989, c 14, §7]

HRS

§ 232-14.5 (Supp. 2015)
[~232-14.5J Appeals relating to claims for refund. (a) The denial in whole
or in part by the department of taxation of a tax refund claim may be appealed
by the filing of a written notice of appeal to a board of review or the tax appeal
court within thirty days after notice of the denial of the claim.
(b) An appeal may be ified with a board of review or the tax appeal court
for review of the merits of a tax refund claim, upon a notice of appeal filed at
any time after one hundred eighty days from the date that the claim was filed;
provided that the department has not given notice of a denial of the claim within
that period.
(c) Notwithstanding any law to the contrary under title 14, this section
shall apply to tax refund claims for all taxes administered by the department of
taxation. The procedures for appeals from tax assessors, a board of review, and
the tax appeal court provided under this chapter and under section 235-114 shall
apply to appeals relating to tax refund claims under this section. Any claimed
tax refund or credit appealed pursuant to this section shall be awarded only if
the claim therefor was ified within the applicable statutory period of limitation.

[L 2005, c 167, §1]
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§ 232-15 (2001)
§232-15 Appeal to bOard of review. The appeal to a board of review may
be either to the board of review for the district in which the taxpayer has the
taxpayer’s principal place of business or to the board of review for the district in
which the taxpayer resides or has the taxpayer’s principal office or to the board of
review of the first district. The notice of appeal must be lodged with the assessor on
or before the date fixed by law for the taking of the appeal. An appeal to the board of
review shall be deemed to have been taken in time if the notice thereof shall have
been deposited in the mail, postage prepaid, properly addressed to the assessor, on or
before such date.
The notice of appeal must be in writing and any such notice, however informal
it may be, identifying the assessment involved in the appeal and stating the grounds
of objection to the assessment shall be sufficient. Upon the necessary information
being furnished by the taxpayer to the assessor, the assessor shall prepare the notice
of appeal upon request of the taxpayer and any notice so prepared by the assessor
shall be deemed sufficient as to its form.
The appeal shall be considered and treated for all purposes as a general appeal
and shall bring up for determination all questions of fact and all questions of law,
excepting questions involving the Constitution or laws of the United States, neces
sary to the determination of the objections raised by the taxpayer in the notice of
appeal. Any objection involving the Constitution or laws of the United States may be
included by the taxpayer in the notice of appeal and in such case the objections may
be heard and determined by the tax appeal court on appeal from a decision of the
board of review; but this provision shall not be construed to confer upon the board of
review the power to hear or determine such objections. Any notice of appeal may be
amended at any time prior to the board’s decision; provided the amendment does not
substantially change the dispute. [L 1932 2d, c 40, Pt of §38; RL 1935, Pt of § 1937;
am L 1939, c 208, Pt of §5; RL 1945, pt of §5211; RL 1955, §116-12; am L 1963, c
92, §8; am L 1967, c 37, §1; HRS §232-15; gen ch 1985; am L 1989, c 14, §8]

HRS

§ 232-16(e) (Supp. 2015)
§232-16 Appeal to tax appeal court.
***

(e) An appeal to the tax appeal court shall bring up for review all ques
tions of fact and all questions of law, including constitutional questions, neces
sary to the determination of the objections raised by the taxpayer or county in
the notice of appeal. [L 1932 2d, c 40, pt of §38; RL 1935, pt of §1937; amL
1939, c 208, Pt of §5; RL 1945, pt of §5211; am L 1955, c 246, §2; RL 1955, §11613; am L 1963, c 92, §9; HRS §232-16; am L 1989, c 14, §9; am L 2007, c 154, §1;
amL2009, c 166, §19; amL2Oll, c 106,~l]

***
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§ 232-17 (Supp. 2015)
§232-17 Appeals from boards of review to tax appeal court. An appeal
shall lie to the tax appeal court from the decision of a state board of review, or
equivalent administrative body established by county ordinance. An appeal to
the tax appeal court is properly commenced by the filing, by the taxpayei or the
county, or the director of taxation, of a written notice of appeal in the office of
the tax appeal court within thirty days after the filing of the decision of the state
board of review, or equivalent county administrative body, and, in the case of
any appealing taxpayer, the payment of the costs of court in the amount fixed
by section 232-22, and service of the notice of appeal on the director of taxation
and, in the case of an appeal from a decision involving the county as a party,
the real property assessment division of the county involved. A notice of appeal
shall be sufficient if it states that the taxpayer, county, or director of taxation
appeals from the decision of the state board of review, or equivalent county ad
ministrative body, to the tax appeal court and may be amended at any time. The
appeal shall bring up for determination all questions of fact and all questions of
law, including constitutional questions involved in the appeal.
In case of an appeal by the county or the director of taxation, a copy of the
notice of appeal shall be forthwith delivered or mailed to the taxpayer concerned
or to the clerk of the county concerned in the manner provided in section 232-7
for giving notice of decisions.
An appeal shall be deemed to have been taken in time, and properly com
menced, if the notice thereof and costs, if any, and the copy or copies of the no
tice shall have been deposited in the mail, postage prepaid, properly addressed to
the tax appeal court, director of taxation, taxpayer or taxpayers, and, if relevant,
the real property assessment division of the county involved, respectively, within
the time period provided by this section. [L 1932 2d, c 40, §41; RL 1935, §1940;
am L 1939, c 208, §7; RL 1945, §5212; RL 1955, §116-14; am L 1963, c 92, §10;
HRS §232-17; am L 1973, c 51, §1; am L 1989, c 14, §10; am L 2007, c 154, §2]

HRS

§ 235-114 (Supp. 2015)
§235-114 Appeals. (a) Any person aggrieved by any assessment of the
tax or liability imposed by this chapter may appeal from the assessment in the
manner and within the time hereinafter set forth. Appeal may be made either to
the district board of review or to the tax appeal court. The first appeal to either
the district board of review or to the tax appeal court may be made without pay
ment of the tax so assessed. Either the taxpayer or the assessor may appeal to the
tax appeal court from a decision by the board or to the intermediate appellate
court from a decision by the tax appeal court; provided that if the decision by the
board or the tax appeal court is appealed by the taxpayer, or the decision by the
board in favor of the department is not appealed, the taxpayer shall pay the tax
so assessed plus interest as provided in section 23l-39(b)(4).
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§ 235-114 (Supp. 2015) conVd
***

(b) If the appeal is first made to the board, the appeal shall either be
heard by the board or be transferred to the tax appeal court for hearing at the
election of the taxpayer or employer. If heard by the board, an appeal shall lie
from the decision thereof to the tax appeal court and to the intermediate appel
late court, subject to chapter 602, in the manner and with the costs provided by
chapter 232. The supreme court shall prescribe forms to be used in the appeals.
The forms shall show:
(1) The amount of taxes or liability upon the basis of the taxpayer’s com
putation of the taxpayer’s taxable income or the employer’s computa
tion of the employer’s liability;
(2) The amount upon the basis of the assessor’s computation;
(3) The amount upon the basis of the decisions of the board of review
and tax appeal court, if any; and
(4) The amount in dispute.
If or when the appeal is filed with or transferred to the tax appeal court, the
court shall proceed to hear and determine the appeal, subject to appeal to the
intermediate appellate court as is provided in chapter 232.
(c) Any taxpayer or employer appealing from any assessment of income
taxes or liability shall lodge with the assessor or assistant assessor a notice of the
appeal in writing, stating the ground of the taxpayer’s or employer’s objection
to the additional assessment or any part thereof. The taxpayer or employer also
shall ifie the notice of appeal with the board or the tax appeal court at any time
within thirty days subsequent to the date when the notice of assessment was
mailed, properly addressed to the taxpayer or employer at the taxpayer’s or em
ployer’s last known residence or place of business. Except as otherwise provided,
the manner of taking the appeal, the costs applicable thereto, and the hearing
and disposition thereof, including the distribution of costs and of taxes paid by
the taxpayer pending the appeal, shall be as provided in chapter 232.
The tax appeal court may allow an individual taxpayer to file a subsequent
appeal without payment of the net income tax in cases where the total tax liabil
ity does not exceed $50,000 in the aggregate for all tax years, upon proof that the
taxpayer would be irreparably injured by payment of the tax. [L Sp 1957, c 1, Pt
of~2; Supp, §121-46; am L 1967, c 37, §1; HRS §235-114; am L 1973, c 51, §3; gen
ch 1985; am L 1992, c 147, §3; am L 2000, c 199, §2; am L 2004, c 123, §1 and c
202, §25; am L 2006, c 91, §2 and c 94, §1; am L 2010, c 109, §1]

HRS

§ 237-42 (Supp. 2015)
§237-42 Appeals. Any person aggrieved by any assessment of the tax
for any month or any year may appeal from the assessment in the manner and
within the time and in all other respects as provided in the case of income tax
appeals by section 235-114. [L 1935, c 141, §1; am L 1937, c 202, §1; RL 1945,
§5473; am L 1953, c 125, pt of §10; RL 1955, §117-37; am L Sp 1957, c 1, §29;
HRS §237-42; am L 2000, c 199, §3; am L 2004, c 123, §3]
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§ 243-4

(Supp. 2015)

§243-4 License taxes. (a) Every distributor shall, in addition to any
other taxes provided by law, pay a license tax to the department of taxation for
each gallon of liquid fuel refined, manufactured, produced, or compounded by
the distributor and sold or used by the distributor in the State or imported by the
distributor, or acquired by the distributor from persons who are not licensed dis
tributors, and sold or used by the distributor in the State. Any person who sells
or uses any liquid fuel knowing that the distributor from whom it was originally
purchased has not paid and is not paying the tax thereon shall pay such tax as
would have applied to such sale or use by the distributor. The rates of tax hereby
imposed are as follows:
(1) For each gallon of diesel oil, 1 cent;
(2) For each gallon of gasoline or other aviation fuel sold for use in or
used for airplanes, 1 cent;
(3) For each gallon of liquid fuel other than fuel mentioned in paragraphs
(1) and (2), and other than an alternative fuel, sold or used in the city
and county of Honolulu, or sold in any county for ultimate use in
the city and county of Honolulu, 16 cents state tax, and in addition
thereto such amount, to be known as the “city and county of Hono
lulu fuel tax”, as shall be levied pursuant to section 243-5;
(4) For each gallon of liquid fuel other than fuel mentioned in paragraphs
(1) and (2), and other than an alternative fuel, sold or used in the
county of Hawaii, or sold in any county for ultimate use in the county
of Hawaii, 16 cents state tax, and in addition thereto such amount, to
be known as the “county of Hawaii fuel tax”, as shall be levied pursu
ant to section 243-5;
(5) For each gallon of liquid fuel other than fuel mentioned in paragraphs
(1) and (2), and other than an alternative fuel, sold or used in the
county of Maui, or sold in any county for ultimate use in the county
of Maui, 16 cents state tax, and in addition thereto such amount, to
be known as the “county of Maui fuel tax”, as shall be levied pursu
ant to section 243-5; and
(6) For each gallon of liquid fuel other than fuel mentioned in paragraphs
(1) and (2), and other than an alternative fuel, sold or used in the
county of Kauai, or sold in any county for ultimate use in the county
of Kauai, 16 cents state tax, and in addition thereto such amount, to
be known as the “county of Kauai fuel tax”, as shall be levied pursu
ant to section 243-5.
If it is shown to the satisfaction of the department, based upon proper
records and from such other evidence as the department may require, that liquid
fuel other than fuel mentioned in paragraphs (1) and (2), is used for agricultural
equipment that does not operate upon the public highways of the State, the user
thereof may obtain a refund of all taxes thereon imposed by this section in ex
cess of 1 cent per gallon. The department shall adopt rules to administer such
refunds.
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§ 243-4

(Supp. 2015) cont’d

(b) Every distributor of diesel oil, in addition to the tax required by sub
section (a), shall pay a license tax to the department for each gallon of diesel oil
sold or used by the distributor for operating a motor vehicle or motor vehicles
upon public highways of the State. The rates of the additional tax imposed are
as follows:
(1) For each gallon of diesel oil sold or used in the city and county of
Honolulu, or sold in any other county for ultimate use in the city and
county of Honolulu, 15 cents state tax, and in addition thereto an
amount, to be known as the “city and county of Honolulu fuel tax”,
as shall be levied pursuant to section 243-5;
(2) For each gallon of diesel oil sold or used in the county of Hawaii, or
sold in any other county for ultimate use in the county of Hawaii, 15
cents state tax, and in addition thereto an amount, to be known as
the “county of Hawaii fuel tax”, as shall be levied pursuant to section
243-5;
(3) For each gallon of diesel oil sold or used in the county of Maui, or
sold in any other county for ultimate use in the county of Maui, 15
cents state tax, and in addition thereto an amount, to be known as the
“county of Maui fuel tax”, as shall be levied pursuant to section 2435; and
(4) For each gallon of diesel oil sold or used in the county of Kauai, or
sold in any other county for ultimate use in the county of Kauai, 15
cents state tax, and in addition thereto an amount, to be known as
the “county of Kauai fuel tax”, as shall be levied pursuant to section
243-5.
If any user of diesel oil furnishes a certificate, in a form that the department
shall prescribe, to the distributor or if the distributor who uses diesel oil signs
the certificate, certifying that the diesel oil is for use in operating a motor vehicle
or motor vehicles in areas other than upon the public highways of the State, the
tax as provided in paragraphs (1) to (4) shall not be applicable. If a certificate
is not or cannot be furnished and the diesel oil is in fact for use for operating
a motor vehicle or motor vehicles in areas other than upon public highways of
the State, the user thereof may obtain a refund of all taxes thereon imposed by
the foregoing paragraphs. The department shall adopt rules to administer the
refunding of such taxes.
(c) The tax shall not be collected in respect to any benzol, benzene, tolu
ol, xylol, or alternative fuel sold for use other than for operating internal com
bustion engines. With respect to these products, other than alternative fuels, the
department, by rule, shall provide for the reporting and payment of the tax and
for the keeping of records in such a manner as to collect, for each gallon of
each product sold for use in internal combustion engines for the generation of
power, or so used, the same tax or taxes as apply to each gallon of diesel oil.
With respect to alternative fuels, the only tax collected shall be that provided in
paragraphs (1), (2), and (3) of this subsection. This subsection shall not apply to
aviation fuel sold for use in or used for airplanes.
(1) Every distributor of any alternative fuel for operation of an internal
combustion engine shall pay a license tax to the department of one
quarter of 1 cent for each gallon of alternative fuel sold or used by the
distributor;
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§ 243-4

(Supp. 2015) cont’d

(2) Every distributor, in addition to the tax required under paragraph (1)
of this subsection, shall pay a license tax to the department for each
gallon of alternative fuel sold or used by the distributor for operating
a motor vehicle or motor vehicles upon the public highways of the
State at a rate proportional to that of the rates applicable to diesel
oil in subsection (b), rounded to the nearest one-tenth of a cent, as
follows:
(A) Ethanol, 0.145 times the rate for diesel;
(B) Methanol, 0.11 times the rate for diesel;
(C) Biodiesel, 0.25 times the rate for diesel;
(D) Liquefied petroleum gas, 0.33 times the rate for diesel; and
(E) For other alternative fuels, the rate shall be based on the energy
content of the fuels as compared to diesel fuel, using a lower
heating value of one hundred thirty thousand British thermal
units per gallon as a standard for diesel, so that the tax rate, on
an energy content basis, is equal to one-quarter the rate for dieselS
fuel.
The taxes so paid shall be paid into the state treasury and deposited in
special funds or paid over in the same manner as provided in subsec
tion (b) in respect of the tax on diesel oil;
(3) If any user of alternative fuel furnishes to the distributor a certificate,
in a form that the department shall prescribe or if the distributor who
uses alternative fuel signs the certificate, certifying that the alternative
fuel is for use in operating a motor vehicle or motor vehicles in areas
other than upon the public highways of the State, the tax as provided
by paragraphs (1) and (2) of this subsection shall not be applicable;
provided that no certificate shall be required if the alternative fuel
is used for fuel and heating purposes in the home. If a certificate is
not or cannot be furnished and the alternative fuel is in fact used for
operating an internal combustion engine or operating a motor vehicle
or motor vehicles in areas other than upon the public highways of the
State, the user thereof may obtain a refund of all taxes thereon im
posed by the foregoing paragraphs. The department shall adopt rules
to administer the refunding of these taxes.
(d) No tax shall be~collected in respect to any liquid fuel, including diesel
oil and liquefied petroleum gas,. shown to the satisfaction of the department to
have been sold for use in and actually delivered to, or sold in, the county of Kala
wao. [L 1932 1st, c 19, §4; am L 1933, c 133, §2; am L 1937, c 189, §1; am L 1939,
c 254, §1; am L Sp 1941, c 26, pt of §1; RL 1945, §5404; am L 1947, c 196, §2; am
L 1949, c 360, §4; am L 1951, c 187, §2 and c 302, §1; am L 1953, cc 20, 197, 198,
and 213, §1; am L 1955, cc 147, 148, 181, §1, and c 250, §2; RL 1955, §123-3; am
L 1957, c 217, §2; am L Sp 1959 2d, c 1, §16; am L 1962, c 23, §1; HRS §243-4;
amL1969,c215,~l;amL1970,c69,~landcl8O,~18;amLl971,c5l,~1,2;
amL1977,c195,~2;amL1985,c239,~4;genchl985;amL 1986,c54,~1;am
L 1991, c 263, §11; am L 2001, c 143, §3; am L 2004, c 96, §2; am L 2005, c 22, §5;
am L 2007, c 103, §~3, 5(1) and c 209, §3; am L 2009, c 198, §~2, 3; am L 2012, c
188, §1]
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§ 248-2.6 (Supp. 2015)
[~248-2.6j County surcharge on state tax; disposition of proceeds. [Sec
tion repealed December 31, 2027. L 2015, c 240, ~‘7.J (a) If adopted by county
ordinance, all county surcharges on state tax collected by the director of taxa
tion shall be paid into the state treasury quarterly, within ten working days after
collection, and shall be placed by the director of finance in special accounts.
Out of the revenues generated by county surcharges on state tax paid into each
respective state treasury special account, the director of finance shall deduct ten
per cent of the gross proceeds of a respective county’s surcharge on state tax to
reimburse the State for the costs of assessment, collection, and disposition of the
•county surcharge on state tax incurred by the State. Amounts retained shall be
general fund realizations of the State.
(b) The amounts deducted for costs of assessment, collection, and dispo
sition of county surcharges on state tax shall be withheld from payment to the
counties by the State out of the county surcharges on state tax collected for the
current calendar year.
(c) For the purpose of this section, the costs of assessment, collection,
and disposition of the county surcharges on state tax shall include any and all
costs, direct or indirect, that are deemed necessary and proper to effectively ad
minister this section and sections 237-8.6 and 238-2.6.
(d) After the deduction and withholding of the costs under subsections (a)
and. (b), the director of finance shall pay the remaining balance on [aJ quarterly
basis to the director of finance of each county that has adopted a county sur
charge on state tax under section 46-16.8. The quarterly payments shall be made
after the county surcharges on state tax have been paid into the state treasury
special accounts or after the disposition of any tax appeal, as the case may be.
All county surcharges on state tax collected shall be distributed by the director
of finance to the county in which the county surcharge on state tax is generated
and shall be a general fund realization of the county, to be used for the purposes
specified in section 46-16.8 by each of the counties. [L 2005, c 247, §~5, 9]

HRS

§ 248-8 (2001)
§248-8 Special funds in treasury of State. There are created in the treasury
of the State three special funds to be known, respectively, as the state highway fund,
the airport revenue fund, and the boating special fund. All taxes collected under
chapter 243 in each calendar year, except the “county of Hawaii fuel tax , city and
county of Honolulu fuel tax”, “county of Maui fuel tax”, and “county of Kauai fuel
tax”, shall be deposited in the state highway fund; provided that:
(1) All taxes collected under chapter 243 with respect to gasoline or other
aviation fuel sold for use in or used for airplanes shall be set aside in the
airport revenue fund; and
(2) All taxes collected under chapter 243 with respect to liquid fuel sold for
use in or used for small boats shall be deposited in the boating special
fund.
***

APPENDIX A
(Page 12 of 24)

HRS
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***

As used in this section, “small boats” means all vessels and other watercraft
except those operated in overseas transportation beyond the State, and ocean-going
tugs and dredges. The chairperson of the board of land and natural resources, from
July 1, 1992, and every three years thereafter, shall establish standards or formulas
that will as equitably as possible establish the total taxes collected under chapter 243
in each fiscal year that are derived from the sale of liquid fuel for use in or used for
small boats. The amount so determined shall be deposited in the boating special fund.
An amount equal to 0.3 per cent of the highway fuel tax but not more than
$250,000 collected under chapter 243 shall be allocated each fiscal year to the special
land and development fund for purposes of the management, maintenance, and
development of trails and trail accesses under the jurisdiction of the department of
land and natural resources established under section 198D-2. [L 1932 1st, c 19, pt of
§l2;RL1935,ptof~202l;amLl937,c 172,ptof~3;RL1945,ptof~5260;amL
1945, c 82, pt of §5; am L 1947, c 196, Pt of §1; am L 1951, c 67, §1 and c 302, §2;
am L 1955, c 250, §1(a); RL 1955, §129-11; am L 1957, c 217, §3; HRS §248-8; am
L 1969, c 10, §5; am L 1972, c 180, §4; am L 1991, c 272, §7; amL 1993, c 273, §4;

am L 1997, c 106, §3]

HRS

§ 248-9 (Supp. 2015)
§248-9 State highway fund. (a) Moneys in the state highway fund may
be expended for the following purposes:
(1)

To pay the costs of operation, maintenance, and repair of the state
highway system, including without limitation, the cost of equipment
and general administrative overhead;
(2) To pay the costs of acquisition (including real property and interests
therein), planning, designing, construction, and reconstruction of the
state highway system and bikeways, including, without limitation, the
cost of equipment and general administrative overhead;
(3) To reimburse the general fund for interest on and principal of general
obligation bonds issued to finance highway projects where the bonds
are designated to be reimbursable out of the state highway fund; and
(4) To pay the costs of construction, maintenance, and repair of county
roads; provided that none of the funds expended on a county road or
program shall be federal funds when such expenditure would cause a
violation of federal law or a federal grant agreement.
(b) At any time, the director of transportation may transfer from the state
highway fund all or any portion of available moneys determined by the director
of transportation to exceed one hundred thirty-five per cent of the requirements
for the ensuing twelve months for the state highway fund as permitted by and in
accordance with section 37-53. For purposes of the determination, the director
of transportation shall take into consideration:
***
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(1) The amount of federal funds and bond funds on deposit in, and bud
geted to be expended from, the state highway fund during the period;
(2) Amounts on deposit in the state highway fund that are encumbered or
otherwise obligated;
(3) Budgeted amounts payable from the state highway fund during the
period;
(4) Revenues anticipated to be received by and expenditures to be made
from the state highway fund during the period based on existing
agreements and other information for the ensuing twelve months; and
(5) Any other factors as the director of transportation shall deem appro
priate. [L 1932 1st, c 19, Pt of §12; am imp L 1932 2d, c 40, §~26, 71;
amLSp 1933,c6,~1;RL l935,ptof~2021;amL1937,c172,ptof
§3;amL1941,c212,~1;amLSp1941,c49,~1;RL1945,ptof~526o;
am L 1945, c 82, pt of §5; am L 1947, c 32, §5, c 36, §1, and c 196, Pt of
§1; am L 1953, c 189, §1; am L 1955, c 250, §1(b); am L 1955, c 249, §2,
rat 70 Stat 545, c 602; RL 1955, §129-12; am L Sp 1959 2d, c 1, §~14,
16,26;amL1963,c114,~1;amL1966,c43,~2;amL1967,c2o4,~1•
HRS §248-9; am L 1977, c 68, §2; am L 1979, c 167, §1; am L 1989, c
309, §5; am L 1997, c 270, §1; am L 2006, c 125, §2 and c 166, §2; am L
2007, c 286, §1]

HRS

§ 602-5 (Supp. 2015)

•
§602-5 Jurisdiction and powers; filing. (a) The supreme court shall have
• jurisdiction and powers as follows:
(1) To hear and determine all questions of law, or of mixed law and fact,
which are properly brought before it by application for a writ of cer
tiorari to the intermediate appellate court or by transfer as provided
in this chapter;
(2) To answer, in its discretion, any question of law reserved by a dir
cuit court, the land court, or the tax appeal court, or any question or
proposition of law certified to it by a federal district or appellate court
if the supreme court shall so provide by rule;

***
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(3) To exercise original jurisdiction in all questions arising under writs
directed to courts of inferior jurisdiction and returnable before the
supreme court, or if the supreme court consents to receive the case
arising under writs of mandamus directed to public officers to compel
them to fulfill the duties of their offices; and such other original juris
diction as may be expressly conferred by law;
(4) To issue writs of habeas corpus, or orders to show cause as provided
by chapter 660, returnable before the supreme court or a circuit court,
and any justice may issue writs of habeas corpus or such orders to
show cause, returnable as above stated;
(5) To make or issue any order or writ necessary or appropriate in aid of
its jurisdiction, and in such case, any justice may issue a writ or an
order to show cause returnable before the supreme court; and
(6) To make and award such judgments, decrees, orders and mandates,
issue such executions and other processes, and do such other acts and
take such other steps as may be necessary to carry into full effect the
powers which are or shall be given to it by law or for the promotion of
justice in matters pending before it.
(b) All cases addressed to the jurisdiction of the supreme court or of the
intermediate appellate court shall be filed with the clerk of the supreme court as
provided by the rules of court. The clerk shall maintain the record of each case
whether addressed to the jurisdiction of the supreme court or the jurisdiction of
the intermediate appellate court. [L 1892, c 57, §51; RL 1925, §2224; RL 1935,
§3593; RL 1945, §9604; RL 1955, §214-4; HRS §602-5; am L 1972, c 88, §2(b);
amL 1979, c 111, pt of §2; gench 1985; amL 1986, c 199, §1; amL2004, c202,
§55; am L 2006, c 94, §1; am L 2010, c 109, §1]

HRS

§ 603-21.7(b)
§603-21.7 Nonjury cases.

(b) Of actions or proceedings in or in the nature of habeas corpus, prohibition,
mandamus, quo warranto, and all other proceedings in or in the nature of applications
for writs directed to courts of inferior jurisdiction, to corporations and individuals, as
may be necessary to Ihe furtherance of justice and the regular execution of the law.
[L 1972, c 88, §3(k)]
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§ 632-1 (1993)

§632-1 Jurisdiction; controversies subject to. In cases of actual contro
versy, courts of record, within the scope of their respective jurisdictions, shall have
power to make binding adjudications of right, whether or not consequential relief is,
or at the time could be, claimed, and no action or proceeding shall be open to
objection on the ground that a judgment or order merely declaratory of right is
prayed for; provided that declaratory relief may not be obtained in any district court,
or in any controversy with respect to taxes, or in any case where a divorce or
annulment of marriage is sought. Controversies involving the interpretation of deeds,
wills, other instruments of writing, statutes, municipal ordinances, and other govern
mental regulations, may be so determined, and this enumeration does not exclude
other instances of actual antagonistic assertion and denial of right.
Relief by declaratory judgment may be granted in civil cases where an actual
controversy exists between contending parties, or where the court is satisfied that
antagonistic claims are present between the parties involved which indicate immi
nent and inevitable litigation, or where in any such case the court is satisfied that a
party asserts a legal relation, status, right, or privilege in which the party has a
concrete interest and that there is a challenge or denial of the asserted relation, status,
right, or privilege by an adversary, party who also has or asserts a concrete interest
therein, and the court is satisfied also that a declaratory judgment will serve to
terminate the uncertainty or controversy giving rise to the proceeding. Where,
however, a statute provides a special form of remedy for a specific type of case, that
statutory remedy shall be followed; but the mere fact that an actual or threatened
controversy is susceptible of relief through a general conunon law remedy, a remedy
equitable in nature, or an extraordinary legal remedy, whether such remedy is
recognized or regulated by statute or not, shall not debar a party from the privilege of
obtaining a declaratory judgment in any case where the other essentials to such relief
are present. [L 1921, c 162, §1; RE 1925, §2918; RL 1935, §4220; RL 1945, §9971;
am L 1945, c 74, §1; RL 1955, §228-1; HRS §632-1; amL 1972, c 89, § 1(a) to (c);
gen ch 1985]
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ACT 247

H.B. NO. 1309

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The purpose of this Act is to authorize counties to levy a county
surcharge on state tax by ordinance to fund public transportation systems.
SECTION 2. Chapter 46, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

“§46County surcharge on state tax. (a) Each county may establish a
surcharge on state tax at the rates enumerated in sections 237- and 238A
county electing to establish this surcharge shall do so by ordinance; provided that:
(1) No ordinance shall be adopted until the county has conducted a public
hearing on the proposed ordinance;
(2) The ordinance shall be adopted prior to December 31, 2005; and
(3) No county surcharge on state tax that may be authorized under this
section shall be levied prior to January 1, 2007.
Notice of the public hearing required under paragraph (1) shall be published in a
newspaper of general circulation within the county at least twice within a period of
thirty days immediately preceding the date of the hearing.
(b) A county electing to exercise the authority granted under this section
shall notify the director of taxation within ten days after the county has adopted a
surcharge on state tax ordinance and, beginning no earlier than January 1, 2007, the
director of taxation shall levy, assess, collect, and otherwise administer the county
surcharge on state tax.
(c) Each county with a population greater than five hundred thousand that
adopts a county surcharge on state tax ordinance pursuant to subsection (a) shall use
the surcharges received from the State for:
(1) Operating or capital costs of a locally preferred alternative for a mass
transit project; and
(2) Expenses in complying with the Americans with Disabilities Act of
1990 with respect to paragraph (1).
The county surcharge on state tax shall not be used to build or repair public roads or
highways, bicycle paths, or support public transportation systems already in exis
tence prior to the effective date of this Act.
(d) Each county with a population equal to or less than five hundred thousand
that adopts a county surcharge on state tax ordinance pursuant to subsection (a) shall
use the surcharges received from the State for:
(1) Operating or capital costs of public transportation within each county
for public transportation systems, including public roadways or high
ways, public buses, trains, ferries, pedestrian paths or sidewalks, or
bicycle paths; and
(2) Expenses in complying with the Americans with Disabilities Act of
1990 with respect to paragraph (1).
(e) As used in this section, “capital costs” means nonrecurring costs
required to construct a transit facility or system, including debt service, costs of land
acquisition and development, acquiring of rights-of-way, planning, design, and
construction, and including equipping and furnishing the facility or system.”
.

SECTION 3. Chapter 237, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
* **
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“~237County surcharge on state tax; administration. (a) The county
surcharge on state tax, upon the adoption of county ordinances and in accordance with
the requirements of section 46- , shall be levied, assessed, and collected as provided
in this section on all gross proceeds and gross income taxable under this chapter. No
county shall set the surcharge on state tax at a rate greater than one-half per cent of all
gross proceeds and gross income taxable under this chapter. All provisions of this
chapter shall apply to the county surcharge on state tax. With respect to the surcharge,
the director of taxation shall have all the rights and powers provided under this
chapter. In addition, the director of taxation shall have the exclusive rights and power
to determine the county or counties in which a person is engaged in business and, in
the case of a person engaged in business in more than one county, the director shall
determine, through apportionment or other means, that portion of the surcharge on
state tax attributable to business conducted in each county.
(b) Each county surcharge on state tax that may be adopted pursuant to
section 46- (a) shall be levied beginning in the taxable year after the adoption of
the relevant county ordinance; provided that no surcharge on state tax may be levied
prior to January 1, 2007.
(c) The county surcharge on state tax, if adopted, shall be imposed on the
gross proceeds or gross income of all written contracts that require the passing on of
the taxes imposed under this chapter; provided that if the gross proceeds or gross
income are received as payments beginning in the taxable year in which the taxes
become effective, on contracts entered into before June 30 of the year prior to the
taxable year in which the taxes become effective, and the written contracts do not
provide for the passing on of increased rates of taxes, the county surcharge on state
tax shall not be imposed on the gross proceeds or gross income covered under the
written contracts. The county surcharge on state tax shall be imposed on the gross
proceeds or gross income from all contracts entered into on or after June 30 of the
year prior to the taxable year in which the taxes become effective, regardless of
whether the contract allows for the passing on of any tax or any tax increases.
(d) No county surcharge on state tax shall be established on any:
(1) Gross income or gross proceeds taxable under this chapter at the onehalf per cent tax rate;
(2) Gross income or gross proceeds taxable under this chapter at the 0.15
per cent tax rate; or
(3) Transactions, amounts, persons, gross income, or gross proceeds ex
empt from tax under this chapter.
(e) The director of taxation sh4ll revise the general excise tax forms to
provide for the clear and separate designation of the imposition and payment of the
county surcharge on state tax.
(f) The taxpayer shall designate the taxation district to which the county
surcharge on state tax is assigned in accordance with rules adopted by the director of
taxation under chapter 91. The taxpayer shall file a schedule with the taxpayer’s
periodic and annual general excise tax returns summarizing the amount of taxes
assigned to each taxation district.
(g) The penalties provided by section 23 1-39 for failure to file a tax return
shall be imposed on the amount of surcharge due on the return being filed for the
failure to file the schedule required to accompany the return. In addition, there shall
be added to the tax an amount equal to ten per cent of the amount of the surcharge
and tax due on the return being filed for the failure to file the schedule or the failure
to correctly report the assignment of the general excise tax by taxation district on the
schedule required under this subsection.
(h) All taxpayers who file on a fiscal year basis whose fiscal year ends after
December 31 of the year prior to the taxable year in which the taxes become
effective, shall file a short period annual return for the period preceding January 1 of
-

***
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the taxable year in which the taxes become effective. Each fiscal year taxpayer shall
also file a short period annual return for the period starting on January 1 of the
taxable year in which the taxes become effective, and ending before January 1 of the
following year.”
SECTION 4. Chapter 238, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
“~238.
County surcharge on state tax; administration. (a) The county
surcharge on state tax, upon the adoption of a county ordinance and in accordance
with the requirements of section 46- , shall be levied, assessed, and collected as
provided in this section on the value of property and services taxable under this
chapter. No county shall set the surcharge on state tax at a rate greater than one-half
per cent of the value of property taxable under this chapter. All provisions of this
chapter shall apply to the county surcharge on state tax. With respect to the
surcharge, the director shall have all the rights and powers provided under this
chapter. In addition, the director of taxation shall have the exclusive rights and
power to determine the county or counties in which a person imports or purchases
tangible personal property and, in the case of a person importing or purchasing
tangible property in more than one county, the director shall determine, through
apportionment or other means, that portion of the surcharge on state tax attributable
to the importation or purchase in each county.
(b) Each county surcharge on state tax that may be adopted shall be levied
beginning in the taxable year after the adoption of the relevant county ordinance;
provided that no surcharge on state tax may be levied prior to January 1, 2007.
(c) No county surcharge on state tax shall be established upon any use
taxable under this chapter at the one-half per cent tax rate or upon any use that is not
subject to taxation or that is exempt from taxation under this chapter.
(d) The director of taxation shall revise the use tax forms to provide for the
clear and separate designation of the imposition and payment of the county sur
charge on state tax.
(e) The taxpayer shall designate the taxation district to which the county
surcharge on state tax is assigned in accordance with rules adopted by the director of
taxation under chapter 91. The taxpayer shall file a schedule with the taxpayer’s
periodic and annual use tax returns summarizing the amount of taxes assigned to
each taxation district.
(f) The penalties provided by section 231-39 for failure to file a tax return
shall be imposed on the amount of surcharge due on the return being filed for the
failure to file the schedule required to accompany the return. In addition, there shall
be added to the tax an amount equal to ten per cent of the amount of the surcharge
and tax due on the return being filed for the failure to file the schedule or the failure
to correctly report the assignment of the use tax by taxation district on the schedule
required under this subsection.
(g) All taxpayers who file on a fiscal year basis whose fiscal year ends after
December 31 of the year prior to the taxable year in which the taxes become
effective, shall file a short period annual return for the period preceding January 1 of
the taxable year in which the taxes become effective. Each fiscal year taxpayer shall
also file a short period annual return for the period starting on January 1 of the
taxable year in which the taxes become effective, and ending before January 1 of the
following year.”

SECTION 5. Chapter 248, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
***
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“§248County surcharge on state tax; disposition of proceeds. (a) If
adopted by county ordinance, all county surcharges on state tax collected by the
director of taxation shall be paid into the state treasury quarterly, within ten working
days after collection, and shall be placed by the director of finance in special
accounts. Out of the revenues generated by county surcharges on state tax paid into
each respective state treasury special account, the director of finance shall deduct ten
per cent of the gross proceeds of a respective county’s surcharge on state tax to
reimburse the State for the costs of assessment, collection, and disposition of the
county surcharge on state tax incurred by the State. Amounts retained shall be
general fund realizations of the State.
(b) The amounts deducted for costs of assessment, collection, and disposition
of county surcharges on state tax shall be withheld from payment to the counties by
the State out of the county surcharges on state tax collected for the current calendar
year.
(c) For the purpose of this section, the costs of assessment, collection, and
disposition of the county surcharges on state tax shall include any and all costs,
direct or indirect, that are deemed necessary and proper to effectively administer this
section and sections 237- and 238(d) After the deduction and withholding of the costs under subsections (a) and
(b), the director of finance shall pay the remaining balance on quarterly basis to the
director of fmance of each county that has adopted a county surcharge on state tax
under section 46- The quarterly payments shall be made after the county surcharges
on state tax have been paid into the state treasury special accounts or after the
disposition of any tax appeal, as the case may be. AU county surcharges on state tax
collected shall be distributed by the director of finance to the county in which the
county surcharge on state tax is generated and shall be a general fund realization of the
county, to be used for the purposes specified in section 46- by each of the counties.”
.

SECTION 6. Section 437D-8.4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
“(a) Notwithstanding any law to the contrary, a lessor may visibly pass on to
a lessee:
(1) The general excise tax attributable to the transaction;
(2) The vehicle license and registration fee and weight taxes, prorated at
1/365th of the annual vehicle license and registration fee and weight
taxes actually paid on the particular vehicle being rented for each full or
partial twenty-four hour rental day that the vehicle is rented; provided
the total of all vehicle license and registration fees charged to all lessees
shall not exceed the annual vehicle license and registration fee actually
paid for the particular vehicle rented;
(3) The rental motor vehicle surcharge tax as provided in section 251-2
attributable to the transaction; [and]
(4) The county surcharge on state tax under section 46- ; provided that
the lessor itemizes the tax for the lessee; and
[(4)] ~) The rents or fees paid to the department of transportation under
concession contracts, negotiated pursuant to chapter 102, or service
permits, granted pursuant to title 19, Hawaii Administrative Rules,
provided that:
(A) The rents or fees are limited to amounts that can be attributed to
the proceeds of the particular transaction;
(B) The rents or fees shall not exceed the lessor’s net payments to the
department of transportation made under concession contract or
service permit;
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(C)

The lessor submits to the department of transportation and the
department of commerce and consumer affairs a statement, ver
ified by a certified public accountant as correct, that reports the
amounts of the rents or fees paid to the department of transporta
tion pursuant to the applicable concession contract or service

permit:
(i) For all airport locations; and
(ii) For each airport location;
(D)

The lessor submits to the department of transportation and the
department of commerce and consumer affairs a statement, ver

ified by a certified public accountant as correct, that reports the
amounts charged to lessees:
(i) For all airport locations;
(ii) For each airport location; and
(iii) For each lessee;
(E) The lessor includes in these reports the methodology used to
determine the amount of fees charged to each lessee; and
(F) The lessor submits the above information to the department of
transportation and the department of commerce and consumer
affairs within three months of the end of the preceding annual
accounting period or contract year as determined by the applica
ble concession agreement or service permit.
The respective departments, in their sole discretion, may extend the
time to submit the statement required in this subsection. If the director
determines that an examination of the lessor’s information is inappro
priate under this subsection and the lessor fails to correct the matter
within ninety days, the director may conduct an examination and
charge a lessor an examination fee based upon the cost per hour per
examiner for evaluating, investigating, and verifying compliance with
this subsection, as well as additional amounts for travel, per diem,
mileage, and other reasonable expenses incurred in connection with the
examination, which shall relate solely to the requirements of this
subsection, and which shall be billed by the departments as soon as
feasible after the close of the examination. The cost per hour shall be
$40 or as may be established by rules adopted by the director. The
lessor shall pay the amounts billed within thirty days following the
billing. All moneys collected by the director shall be credited to the
compliance resolution fund.”
SECTION 7. Chapter 51D, Hawaii Revised Statutes, is repealed.
SECTION 8. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’
SECTION 9. This Act shall take effect upon its approval; provided that:
(1) if none of the counties of the State adopt an ordinance to levy a county
surcharge on state tax by December 31, 2005, this Act shall be repealed
and section 437D-8.4, Hawaii Revised Statutes, shall be reenacted in the
form in which it read on the day prior to, the effective date of this Act;
(2) if any county does not adopt an ordinance to levy a county surcharge on
state tax by December 31, 2005, it shall be prohibited from adopting
such an ordinance pursuant to this Act, unless otherwise authorized by
the legislature through a separate legislative act;
***
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(3)

If an ordinance to levy a county surcharge on state tax is adopted by
December 31, 2005:
(A) The ordinance shall be repealed on December 31, 2022;
(B) This Act shall be repealed on December 31, 2022; and
(C) Section 437D-8.4, Hawaii Revised Statutes, shall be reenacted in
the form in which it read on the day prior to the effective date of
this Act.

(Became law on July 12, 2005, without the Governor’s signature, pursuant to Art. UI, §16,
State Constitution.)

ROH

§ 6-60.1

Sec. 6-60.1

Establishment ofsurcharge_condjtions.
Pursuant to Section 2 of Act 247, Session Laws of Hawaii, Regular Session of 2005, codified as Section 4616.8 of the Hawan Revised Statutes, there is hereby established a one-half percent general excise and use tax
surcharge to be used for purposes of funding the operating and capital costs of public transportation within
the City and County of Honolulu as specified herein. The excise and use tax surcharge will be levied
beginning January 1, 2007.
(Added by Ord. 05-027; Am. Ord. 07-001, Ord. 16-1)

ROH

§ 6-60.2

Sec. 6-60.2
Use offunds.
(a)
As required by FIRS Section 248-2.6(d), moneys received from the state derived from the imposition of the surcharge
established under this article will be a general fund realization. Beginning July 1, 2015, moneys received from the
surcharge may be expended for the following purposes authorized by state law:
(1)
Capital costs of a locally preferred alternative for a mass transit project; and
(2)
Expenses in complying with the Americans with Disabilities Act of 1990 with respect to subdivision (1).
(b)
No surcharge moneys may be expended on portions of the locally preferred alternative for mass transit project beyond
the minimum operable segment established under resolution 08-261, and a maximum amount of $4.8l5 billion of
surcharge moneys levied from January 1, 2007 to December 31, 2022 may be expended on the minimum operable
segment and associated debt financing costs.
(c)
Notwithstanding the restrictions detailed in subsection (b) above, any surcharge moneys collected in excess of the
$4.8 15 billion may be expended in the following order of priority:
(1)
Contingency and other reserves as recommended by the Federal Transit Administration and as detailed in the
Updated Final Financial Plan for the Full Funding Grant Agreement;
(2)
ADA accessibility improvements to the minimum operable segment of the locally preferred alternative for
the mass transit project;

***
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(3)
(4)

(d)
(e)

(f)
(g)
(h)

Planning and design costs for route expansion; and
Infrastructure improvements to rail station areas to support affordable housing, as permitted by State and
Federal law,
provided that these additional surcharge expenditures may be expended only after the Honolulu Authority for Rapid
Transportation provides for council review an update on the expenditures to date on the mass transit project and the
anticipated use and amount of the additional surcharge expenditures above the $4.8 15 billion limit.
No surcharge moneys may be expended for any purpose if the expenditure of such moneys will result in the project
ending cash balance falling below the amount set forth in the Updated Final Financial Plan for the Full Funding Grant
Agreement.
The Honolulu Authority for Rapid Transportation shall submit to the council no later than Januaiy 1, 2017, any and all
costs associated with: 1) contingency and other reserves as recommended by the Federal Transit Administration and as
detailed in the Updated Final Financial Plan for the Full Funding Grant Agreement; 2) ADA accessibility
improvements to the minimum operable segment of the locally preferred alternative for the mass transit project; 3)
planning and design costs for route expansion; and 4) infrastructure improvements to rail station areas to support
affordable housing, as permitted by State and Federal law.
No moneys received from the surcharge may be used to build or repair public roads or highways or bicycle paths, or to
support public transportation systems already in existence prior to July 12, 2005.
Prior to and as a prerequisite for any transfer of moneys received from the surcharge, the Honolulu Authority for Rapid
Transportation shall submit to the council a quarterly updated cash balance summaly that contains all revenues and
expenditures, including both capital expenditures and operating and maintenance expenditures.
At the close of each quarter, the Honolulu Authority for Rapid Transportation shall submit to the council:

A capital improvement program status report in substantially the same form as that submitted by the director
of budget and fiscal services for the city’s executive capital improvement program.
(2)
A statement of cash balances for each revenue source and each category of project cost showing the cash
balance at the start of the accounting period and the cash balance at the end of the period.
(i)
Within 30 days following the end of each fiscal year, the Honolulu Authority for Rapid
Transportation shall submit to the council a report detailing all amounts invoiced by and paid to
general contractors for the fiscal year just ended. The report must be organized by general
contractor, separately reflect amounts billed by the general contractor for work done by its
subcontractors, and include the following information:
(1)
The names of general contractors and their respective subcontractors;
(2)
The type of services provided by each general contractor and subcontractor;
(3)
A detailed description and justification for the work done by each general contractor and subcontractor; and
(4)
The amount invoiced by and paid to each general contractor, and the amount invoiced by each subcontractor
to the general contractor for the described work.
U)
For purposes of this article, “capital costs” means the same as defined in FIRS Section 46-16.8, as it may be amended,
for a county with a population greater than 500,000.
(Added by Ord. 05-027; Am. Ord. 16-1)
(1)
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Rule 21. Writs of mandamus or prohibition directed to a judge; writs
of mandamus directed to a public officer; other extraordi
nary writs.

(b) Writs of mandamus directed to a public officer An application for a writ
of mandamusdirected to a public officer shall be made by filing a petition with
the appellate clerk with proof of service on the officer and the attorney general
or the chief legal officer of the county, as applicable The petition shall conform
to the requirements of subsection (a) of this rule. Upon receipt of the prescribed
filing fee, the appellate clerk shall docket the petition and submit it to the
supreme court for a determination as to whether the petition will be
entertained. If the court elects to entertain the petition, it will be handled in
the same manner as a petition under subsection (a) of this rule.
***

Raw. R. Civ. P. Rule 57
Rule 57. Declaratory judgments.
The procedure for obtaining a declaratory judgment pursuant to statute
shall be in accordance with these rules, and the right to trial by jury may. be~
demanded under the circumstances and in the manner provided in Rules 38’
and 39. The existence of another adequate remedy does not preclude ~:
judgment for declaratory relief in cases where it is appropriate, except that~
declaratory relief may not be obtained in any controversy with respect to taxe~
The court may order a speedy hearing of an action for a déclaratory.judgment~’
and may advance it on the calendar (Amended December 7, 1999, effectivêt
January 1, 2000)
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Raw. R. Civ. P. Rule 81.1
Rule 811 Mandamus
The writ of mandamus, is abolished. ~in the circuit’ courts, except when
directed to a court of inferior jurisdiction. Relief heretofore available by
mandamus may be obtained by appropriate action or by appropriate motion
under the practice prescribed’ in~ these rules. In any action in the nature’ of
mandamus the court may shorten the time ‘prescribed by these rules ‘for
pleading or doing any other act (Added May 15, 1972, effective July 1, 1972)
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NO. CAAP-16-0000462
IN THE INTERMEDIATE COURT OF APPEALS OF THE STATE OF HAWAI‘I
TAX FOUNDATION OF HAWAI‘I,
a Hawai‘i nonprofit corporation, on behalf of
itself and those similarly situated,
Plaintiff-Appellant,
vs.
STATE OF HAWAI‘I,
Defendant-Appellee.

CIVIL NO. 15-1-2020-10
APPEAL FROM THE:
1) FINAL JUDGMENT, filed June 1, 2016; and
2) ORDER GRANTING DEFENDANT’S
MOTION TO DISMISS COMPLAINT FILED
ON OCTOBER 21, 2015 (FILED ON
NOVEMBER 10, 2015), filed May 16, 2016
FIRST CIRCUIT COURT
HONORABLE EDWIN C. NACINO
Judge

STATEMENT OF RELATED CASES
Defendant-Appellee STATE OF HAWAI‘I is unaware of any related cases pending in the
Hawai‘i courts or agencies not already identified by Plaintiff-Appellant.
DATED: Honolulu, Hawai‘i, November 16, 2016.
/s/ Robert T. Nakatsuji
ROBERT T. NAKATSUJI
HUGH R. JONES
NATHAN S.C. CHEE
Deputy Attorneys General
Attorneys for Defendant-Appellee
STATE OF HAWAI‘I
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CERTIFICATE OF SERVICE
I certify that the Answering Brief of Defendant-Appellee STATE OF HAWAI‘I was
either served electronically (through the Court’s JEFS system), or conventionally (by mailing a
copy via USPS, first class, postage prepaid), upon the following on November 16, 2016:
PAUL ALSTON, Esq.
LORI KING STIBB, Esq.
Alston Hunt Floyd & Ing
Attorneys at Law
A Law Corporation
1001 Bishop Street, Suite 1800
Honolulu, Hawai‘i 96813
Attorneys for Plaintiff-Appellant
TAX FOUNDATION OF HAWAI‘I

MICHAEL A. LILLY, Esq.
Ning, Lilly & Jones
707 Richards Street, Suite 700
Honolulu, HI 96813
Attorney for Amicus Curiae
THE GRASSROOT INSTITUTE OF HAWAI‘I, INC.

DATED: Honolulu, Hawai‘i, November 16, 2016.
/s/ Robert T. Nakatsuji
ROBERT T. NAKATSUJI
HUGH R. JONES
NATHAN S.C. CHEE
Deputy Attorneys General
Attorneys for Defendant-Appellee
STATE OF HAWAI‘I
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NOTICE OF ELECTRONIC FILING

Electronically Filed
Intermediate Court of Appeals
CAAP-16-0000462
16-NOV-2016
03:02 PM

An electronic filing was submitted in Case Number CAAP-16-0000462. You may review the filing through the Judiciary Electronic Filing System. Please monitor your email for
future notifications.

DKT #44

Case ID: CAAP-16-0000462
Title: Tax Foundation of Hawaii, a Hawaii nonprofit corporation, on behalf of itself and those similarly situated, PlaintiffAppellant, vs. State of Hawai'i, Defendent-Appellee.
WEDNESDAY, NOVEMBER 16, 2016 03:02:59 PM
State Of Hawaii
Appeal
Answering Brief

Filing Date / Time:
Filing Parties:
Case Type:
Lead Document(s):
Supporting Document(s):

If the filing noted above includes a document, this Notice of Electronic Filing is service of the document under the Hawai`i Electronic Filing and Service Rules.

This notification is being electronically mailed to:
Michael A. Lilly ( michael@nljlaw.com )
Robert Tadao Nakatsuji ( robert.t.nakatsuji@hawaii.gov )
Nathan Sau Chung Chee ( nathan.s.chee@hawaii.gov )
Hugh R. Jones ( hugh.r.jones@hawaii.gov )
Lori King Stibb ( lstibb@ahfi.com )
Paul Alston ( palston@ahfi.com )
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