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TAXPAYER-APPELLANTS' MOTION FOR SUMMARY JUDGMENT 

Taxpayer-Appellants, Schuyler E. Cole and Marilyn J. Cole ("Taxpayers"), by and 

through their attorneys Chun Kerr LLP, a Limited Liability Law Partnership, and hereby move 

this Court for summary judgment as to the legality of the 2016 Real Property Assessment Notice 

issued by the Real Property Assessment Division of the City and County of Honolulu. 



This Motion is brought pursuant to Rules 7 and 56 of the Hawaii Rules of Civil 

Procedure, Rule 7 of the Rules of Circuit Courts, on the grounds that there is no genuine issue of 

material fact and that Taxpayers are entitled to judgment as a matter of law. This Motion is 

supported by the attached memorandum of law, exhibits, declarations and the file and pleadings 

herein. 

DATED: Honolulu, Hawaii, 
~~~~~~~~~-

NATHANIEL A. HIGA 
of Chun Kerr LLP 

-

a Limited Liability Law Partnership 

Attorneys for Taxpayer-Appellants 
Schuyler E. Cole and 
Marilyn J. Cole 
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MEMORANDUM IN SUPPORT OF MOTION 

I. INTRODUCTION 

In this appeal, Taxpayers challenge the validity of the Residential A real property tax 

classification imposed upon them by the City and County of Honolulu (the "County"). The 

County's Residential A classification is unlawful because classification of Taxpayers' real 

property described below as Residential A: 

1. Violates the Revised Ordinances of Honolulu (the "ROH") because it classifies real 

property based on value as opposed to use. 

2. Violates the Commerce Clause of the Constitution of the United States because it is 

unlawfully discriminatory. 

3. Violates the Equal Protection Clause of the Constitutions of the United States and the 

State of Hawaii and creates an impermissible lack of uniformity and inequality in 

violation of the ROH because it results in the disparate treatment of similarly situated 

taxpayers. 

4. Violates the Privileges and Immunities Clause of the Constitution of the United States 

because it unreasonably burdens nonresidents. 



\ 

II. BACKGROUND 

A. The Subject Property 

Taxpayers own real property constituting both land and improvements that is located at 

57-495 Kamehameha Highway B, Kahuku, Hawaii 96731 (the "Subject Property") and is 

otherwise identified by Tax Map Key number (1)5-7-005:006(0002). Exs. A & G. The land 

area of the Subject Property is 9,506 square feet. Id. The assessed value of the Subject Property 

for the tax year 2016-2017 is $1, 145, 100.00, as determined by the Real Property Assessment 

Division of the City and County of Honolulu (the "Assessor"). Id. On or about December 15, 

2015, the Assessor issued the 2016 Real Property Assessment Notice for the Subject Property for 

the tax year 2016-2017 (the "Assessment"). Id. The Assessment indicates that the Subject 

Property is classified as Residential A. Id. Taxpayer's residence is 59-229C Ke Nui Road, 

Haleiwa, Hawaii 96712. Id. 

B. Residential A Classification 

On September 26, 2013, the County approved Ordinance 13-33, which amended 

Section 8-7 .1 of the ROH to include a ninth real property classification for purposes ofreal 

property assessment and taxation. Ex. B. Section§ 8-7.l(c)(l)(I) of the ROH1 includes a 

"Residential A" classification, which is defined as residential dwellings or condominium units 

with no home exemption that are valued at $1,000,000.00 or more. ROH§ 8-7.l(i) 

While the Residential A classification was obviously designed to increase the revenue 

generated for the County through real property taxes, Ordinance 13-33 had another purpose as 

well. According to City Councilmember Kimberly Pine, the Residential A classification was 

The Relevant sections of the ROH referenced throughout this memorandum are attached 
hereto as Exhibit H. 
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also a tool for discouraging foreign2 investment in real property within the state of Hawaii. 

During the September 11, 2013 meeting of the City Council, Ms. Pine stated: 

I'm very concerned about local people being able to survive and 
afford housing here in Hawaii. 

What is happening is people from other countries, who are 
extremely wealthy, are starting to buy Hawaii again. We welcome 
that. We're excited about that, but what is happening is they're 
putting down cash at higher prices than what these homes are 
really listed for. And what that is doing to our local people, our 
kupuna, who have lived here for many years, it's raising the cost of 
prices all over again to make the median house of a home, the cost 
of it, unbearable. 

And so what this does for these billionaires, who are coming into 
our state and raising the cost of our housing is -- I think they can 
afford a thousand dollars or two more, but our local people cannot 
afford for the cost of our housing to keep going up. And while 
I've never voted for something like this before, I strongly support 
it for the purpose that I believe that this Bill helps to stabilize the 
market, provides income to the City & County of Honolulu 
without burdening local people. 

Exs. Cat 5 & D (hearing video and transcript from the September 11, 2013 meeting); See also 

Ex. E (minutes from the September 11, 2013 meeting) ("Councilmember Pine spoke in strong 

support ... because she believes the measure will ... provide income to the City without 

burdening local people.") 

In addition, Ms. Pine's comments follow a letter written by Mr. Nelson Koyanagi, Jr., 

Director of Budget and Fiscal Services, dated September 10, 2013, to the Chair and Members of 

the Honolulu City Council, which states: "Creating this new residential A class will inhibit 

2 Taxpayer understands the County to consider "foreign" investment to be all investment 
from outside Hawaii, whether originating from within or outside of the United States. However, 
even considering the comments to be directed solely at international investors, the provisions of 
the Commerce Clause to the United States Constitution applies with equal force. Japan Line, 
Ltd. v. County of Los Angeles, 441 U.S. 434, 444-46 (1979) (applying the strictures of the 
Commerce Clause, with the addition of two requirements not relevant here, to discriminatory 
taxation of purely "foreign" commerce). 
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displacement oflower income families or aging-in-place families or established, older 

neighborhoods by the forces of gentrification, such as by proliferation of expensive vacation 

homes for the use by our visitor population." Ex. F at 1 (emphasis added). In short, 

Ordinance 13-33 was passed for the purpose of benefiting local residents by discouraging 

nonresidents from purchasing real property in Hawaii through a discriminatory tax scheme. 

Having established the Residential A classification, the County then set the tax rate for 

the class at a rate of $6.00 per $1,000.00 of valuation.3 The Residential A rate amounts to a 

more than 71 % increase over the regular Residential rate of $3 .50 per $1,000.00 of valuation. 

For a property valued at $1,000,000.00 (ROH§ 8-7.l(i)), the increase in tax burden between 

Residential and Residential A classifications amounts to $2,500.00 per year. 

III. LEGAL STANDARD 

A. Motion for Summary Judgment 

"[S]umrnary judgment is proper where the moving party demonstrates that there is no 

genuine issue of material fact and it is entitled to judgment as a matter of law." In re Tax Appeal 

of Hawaiian Flour Mills, 76 Haw. 1, 8, 868 P.2d 419, 426 (1994). See also Haw. R. Civ. 

P. 56( c ). "A fact is material if proof of that fact would have the effect of establishing or refuting 

one of the essential elements of a cause of action or defense asserted by the parties." Hulsman v. 

Hemmeter Dev. Corp., 65 Haw. 58, 61, 647 P.2d 713, 716 (1982) (citations omitted). 

When a motion for summary judgment is made and supported as 
provided in this rule, an adverse party may not rest upon the mere 
allegations or denials of his pleading, but his response, by 
affidavits or as otherwise provided in this rule, must set forth 

3 The $6.00 rate applies to the entire assessed value, not just the value at or over $1,000,000.00. 
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specific facts showing that there is a genuine issue for trial. If he 
does not so respond, summary judgment, if appropriate, shall be 
entered against him. 

Nakano v. Matayoshi, 68 Haw. 140, 149, 706 P.2d 814, 820 (1985). See also Haw. R. Civ. 

P. 56(e). 

B. Grounds for Appeal of the Assessment 

Pursuant to Section 3 of Article VIII of the Hawaii State Constitution, "the functions, 

powers, and duties relating to the taxation of real property were transferred to the counties." In 

re Swann, 7 Haw. App. 390, 394, 776 P.2d 395, 398 (Ct. App. 1989). As such, the County has 

enacted the ROH to implement its authority to "assess, impose and collect real property taxes." 

ROH§ 8-1.1. 

"Any taxpayer or owner who may deem himself or herself aggrieved by an assessment 

made by the director or by the director's refusal to allow any exemption, may appeal from the 

assessment." ROH§ 8-12.1 (a). Appeals may be made to this court under Haw. Rev. Stat. 

§ 232-16. Id. The Tax Appeal Court has jurisdiction to decide all questions of fact and law, 

including constitutional questions. County of Maui v. KM Hawaii, 81 Haw. 248, 249, 915 P.2d 

1349, 1350 (1996). 

An appeal of real property taxes may be successfully prosecuted where the taxpayer 

shows that: 

( 1) assessment of the property exceeds by more than 10 
percent the market value of the property, or (2) lack of 
uniformity or inequality, brought about by illegality of 
the methods used or error in the application of the methods 
to the property involved, or (3) denial of an exemption to 
which the taxpayer is entitled and for which such person 
has qualified, or ( 4) illegality, on any ground arising 
under the Constitution or laws of the United States or 
the laws of the state or the ordinances of the city in 
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addition to the ground of illegality of the methods used, 
mentioned in clause (2). 

ROH§ 8-12.3 (emphasis added). 

IV. ARGUMENT 

The County's imposition of an increased tax rate on the Subject Property through 

classification of that property as Residential A: (1) is illegal as a classification not permitted by 

the ROH; (2) is a violation of the Commerce Clause of the United States Constitution; (3) is a 

violation of the Equal Protection Clause of the Constitutions of the United State and creates an 

impermissible lack of uniformity and inequality in violation of the ROH the State of Hawaii; and 

(4) is a violation of the Privileges and Immunities Clause of the United States Constitution. 

A. Classification of the Subject Property as Residential A Violates the Revised 
Ordinances of Honolulu 

1. The Residential A Classification is Based on Value as Opposed to Use 

Pursuant to ROH§ 8-7.l(c)(l), real property is to be classified "upon consideration of its 

highest and best use." The ROH requires that "major consideration be given to the districting 

established by the city in its general plan and zoning ordinance, and other such factors which 

influence highest and best use" in assigning "real property to one of the general classes." ROH 

§ 8-7.l(c)(2) (emphasis added). Nevertheless, the County has placed the Subject Property in a 

separate classification with a dramatically higher tax rate without any consideration given to the 

use of the Subject Property. 

Rather, as is made clear by the definition of the Residential A classification, the class 

distinguishes between properties by value, not use. See ROH§ 8-7.l(i) (including a 

$1,000,000.00 threshold property value in the definition of Residential A). For example, a 

residential property without a home exemption valued at $999,999.00 is classified as 
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"Residential," but another residential property without a home exemption valued at 

$1,000,000.00 is classified as "Residential A." The use of the properties is identical, but the 

classification is different. Under the ROH, this classification is illegal as it does not consider the 

properties' highest and best use or the city's districting and zoning. See ROH§ 8-7. l(c)(l)-(2) 

& ROH § 23-3. 70 (discussing the purpose and uses of residential districts). 

2. The Lack of a Home Exemption Does Not Determine Use 

The inclusion in the definition of Residential A that the properties not have a home 

exemption does not cure the illegal classification. 4 The presence of a home exemption indicates 

that the property is the owner's primary residence. However, whether the property is a primary 

residence, is rented, is used as a second home, or is a family home occupied by children of an 

owner who does not live at the property, the "use" for purposes of real property taxes is the 

same: residential. 

Whoever lives at a property is irrelevant for purposes of "use" because a property's use is 

determined from the perspective of the property, not the user. Gardens at West Maui Vacation 

Club v. County of Maui, 90 Haw. 334, 342, 978 P.2d 772, 780 (Haw. 1999) ("Gardens at West 

Maui"). In Gardens at West Maui, the Court considered whether Maui County could classify all 

time share apartments as "Hotel Resort" despite the fact that some owners only used their time 

share apartments for personal use. The owners who used their time share apartments themselves 

argued that their "use" of the property was different from hotels that rent their units to transients. 

Id. at 343, 978 P.2d at 781. The Court considered whether use of a time share "personally" was 

different from "rent[ing] to third parties." Id. The court noted that the classification is based on 

4 Councilmember Kobayashi stated at the September 11, 2013 Regular Meeting of the City 
Council that the differentiation in Residential A was designed to be "between a resident who 
lives in their home with a home exemption and one who does not have a home exemption." 
Ex.E. 
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the use from the property's perspective, not the owner. Id. While the owners of the time share 

units did not use them like a hotel room and rent their time slots to third parties, the unit was 

used by transient, short-term visitors. Id. Whether it was the owners or third-parties that were 

staying in the property during those short visits did not matter, the use was the same. Id. 

The Court's logic in Gardens at West Maui equally applies in this case. The use of a 

property as an owner-occupied residence and the use of a property as a rental, second home, or 

residence for other family are identical from the perspective of the property. In both instances, 

the properties are being used as residences "regardless of whether the [properties] are used 

personally" or by third parties. Id. 

B. Classification of the Subject Property as Residential A Violates the Commerce 
Clause of the Constitution of the United States 

The County's application of the Residential A classification under ROH§ 8-7.l is a 

violation of the Commerce Clause of the United States Constitution. The United States Supreme 

Court has determined that a state tax must fulfill all four aspects of the following test to comply 

with the strictures of the Commerce Clause: "the tax [1] is applied to an activity with a 

substantial nexus with the taxing State, [2] is fairly apportioned, [3] does not discriminate against 

interstate commerce5
, and [4] is fairly related to the services provided by the State." Complete 

Auto Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977) (emphasis added). The Residential A 

classification is unconstitutional per se and constitutes economic protectionism because it was 

enacted with a discriminatory purpose and has a discriminatory effect. 

5 Real property taxes, like all taxes can discriminate against interstate commerce. Camps 
Newfound/Owatonna v. Town of Harrison, 520 U.S. 564, 574 (1997) ("A tax on real estate, like 
any other tax, may impermissibly burden interstate commerce."). Moreover, the challenge to the 
tax under the Commerce Clause need not be made by an out-of-state individual or entity as long 
as the individual or entity is liable for the challenged tax. GMC v. Tracy, 519 U.S. 278, 286-87 
(1997) (discussing that in-state company has standing to bring a commerce clause challenge 
where it is "directly liable for the tax" in question). 
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The Commerce Clause disallows legislation that constitutes economic protectionism. 

Bacchus Imps. v. Dias, 468 U.S. 263, 268 (1984) ("A cardinal rule of Commerce Clause 

jurisprudence is that ' [no] State, consistent with the Commerce Clause, may 'impose a tax which 

discriminates against interstate commerce ... by providing a direct commercial advantage to 

local business."'). See U.S. Const. art. I§ 8. A tax that constitutes economic protectionism is 

essentially per se invalid. Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978) ("[W]here 

simple economic protectionism is effected by state legislation, a virtually per se rule of invalidity 

has been erected."). The unconstitutionality of a given tax is based on the fact of discrimination, 

not the degree. Bacchus, 468 U.S. at 269 ("It is well settled that '[we] need not know how 

unequal the Tax is before concluding that it unconstitutionally discriminates.'"). "A finding that 

state legislation constitutes 'economic protectionism' may be made on the basis of either 

discriminatory purpose or discriminatory effect. Id. at 270 (citations omitted). 

1. The County Implemented the Residential A Classification with a 
Discriminatory Purpose · 

Representatives of the County have clearly stated that the County pursued the creation 

and implementation of the Residential A classification for the purpose of discriminating against 

nonresidents seeking to purchase real estate in Hawaii. 

Mr. Nelson Koyanagi, Jr., Director of Budget and Fiscal Services, in his September 10, 

2013 letter, specifically admitted that the purpose of the Residential A classification was to 

inhibit a "proliferation of expensive vacation homes for the use by our visitor population." Ex. F 

at 1. Moreover, during the September 11, 2013 meeting of the City Council, Councilmember 

Kimberley Pine stated her concern for "local people" because out-of-state investors "are starting 

to buy Hawaii again." Exs. Cat 5 & D. Ms. Pine explained that out-of-state investors who 

"putting down cash at higher prices than what [] homes are really listed for. . . . [is] raising the 
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cost of prices all over again to make the median [cost] of a home ... unbearable." Id. Ms. 

Pine's solution: Raise taxes on "these billionaires, who are coming into our state and raising the 

cost of our housing .... without burdening local people." Exs. Cat 5 & D. See also Ex. E 

(minutes from the September 11, 2013 meeting). 

No matter how noble Mr. Koyanagi, Jr. and Ms. Pine's goals may be in their attempts 

to support the local residents of Hawaii, the Constitution of the United States prohibits the 

County from benefiting local residents by discriminating against others. As stated by the U.S. 

Supreme Court: 

No one disputes that a State may enact laws pursuant to its police 
powers that have the purpose and effect of encouraging domestic 
industry. However, the Commerce Clause stands as a limitation on 
the means by which a State can constitutionally seek to achieve 
that goal. One of the fundamental purposes of the Clause 'was to 
insure ... against discriminating State legislation. 

Bacchus, 468 U.S. at 271 (citations omitted). 

The purposeful discrimination of the Residential A classification against nonresidents 

renders the tax unconstitutional. In Bacchus, the United States Supreme Court considered a 20% 

excise tax levied in Hawaii on wholesale liquor. Id. at 265. The tax included an exemption for 

okolehao (Hawaiian liquor made from the root of the Ti plant) and pineapple wine. Id. The 

Court cited to the Hawaii legislature's stated purpose of the tax: to "encourage and promote the 

establishment of a new industry" by helping "the local fruit wine industry" and found a clearly 

discriminatory purpose. Id. at 270. In this case, the statements of Ms. Pine and Mr. Koyanagi, 

Jr. also show that the Residential A classification had a clear discriminatory purpose. 

2. The Residential A Classification has a Discriminatory Effect 

While a discriminatory purpose alone is sufficient to strike the Residential A 

classification down, an analysis of the tax reveals a discriminatory effect as well. Id. at 270 

10 



(stating that a tax is unconstitutional under the Commerce Clause if it has a discriminatory 

purpose Q! effect) (emphasis added). By definition under the ROH, all nonresident owners of 

Hawaii real property valued at $1,000,000.00 or more will fall into the Residential A tax 

classification. However, not all local residents who own real property in Hawaii valued at 

$1,000,000.00 or more will fall into the Residential A classification because some have been 

granted a home exemption on the property at issue. As such, the Residential A classification has 

the effect of discriminating against nonresident property owners. 

Further, it is irrelevant that some local residents are also subject to the Residential A 

classification. In Bacchus, some local liquor producers were also subject to the excise tax at 

issue in that case. Bacchus, 468 U.S. at 265 ("Locally produced sake and fruit liquors are not 

exempted from the tax."). However, the Court in Bacchus had no difficulty finding a 

discriminatory effect. Id. at 271 ("[T]he effect of the exemption is clearly discriminatory, in that 

it applies only to locally produced beverages, even though it does not apply to all such 

products."). Like the discriminatory liquor tax in Bacchus, the Residential A classification 

applies to all nonresidents while exempting only local residents, even though it does not exempt 

all local residents. Because the Residential A classification and the taxes imposed on that class 

were instituted with a discriminatory purpose of imposing an additional burden on nonresidents, 

and have had that effect, the classification and associated taxes are unconstitutional. 

C. Classification of the Subject Property as Residential A Violates the Equal 
Protection Clause of the Constitutions of the United States and the State of 
Hawaii 

Both The United States and the State of Hawaii Constitutions protect against taxation that 

"in fact bears unequally on persons or property of the same class." City & County of 

Honolulu v. Steiner, 73 Haw. 449, 468, 834 P.2d 1302, 1313 (1992) (quoting Allegheny 
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Pittsburgh Coal Co. v. County Comm'n of Webster County, 488 U.S. 336, 343 (1989)); In re 

Swann, 7 Haw. App. 390, 400 n.5, 776 P.2d 395, 402 n.5 (Ct. App. 1989) (quoting Section 5 of 

Article I of the State Constitution: "No person shall ... be denied the equal protection of the 

laws"). See U.S. Const. amend XIV,§ 1 (constitutional guarantee of"equal protection of the 

laws"). When inquiring into the constitutionality of a discriminatory classification that is 

"non-suspect," courts utilize a "rational basis" test to determine whether the law violates the 

constitution. Gardens at West Maui, 90 Haw. at 342, 978 P.2d at 780. Where the law does bear 

unequally on similarly situated taxpayers, the state must show "facts that can reasonably sustain 

the classification" by demonstrating that the classification is "tailored to serve the [state] policy." 

Id. 

1. The Residential A Classification Results in Disparate Treatment of Similarly 
Situated Taxpayers 

The Residential A classification does in fact place a disproportionate burden upon some 

taxpayers as opposed to other similarly situated taxpayers. Because of the $1,000,000.00 

threshold for the Residential A classification and the failure of the County to base the 

classification on a difference in the use of the property, nearly identical properties that are used 

for the same purposes and whose values differ by just $1.00 will experience a $2,500.00 

difference in tax burden. Similarly, two properties that are identical in every way, including a 

value of more than $1,000,000.00 will have different real property taxes only because one is 

owner occupied while the other is rented. Thus, the differing treatment of these two properties 

constitutes a violation of the Equal Protection Clauses of the United States and State of Hawaii 

Constitutions. Because the Residential A classification results in disparate treatment of similarly 

situated taxpayers, the County must come forward with some evidence of a rational basis for the 
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classification to show that it is tailored to a legitimate state interest. See Gardens at West Maui, 

90 Haw. at 342, 978 P.2d at 780. 

2. The County's Proffered Rational Basis for the Residential A Classification is 
Itself Unconstitutional 

The County's justification for the Residential A classification is itself an unconstitutional 

purpose designed to discriminate against those who are not Hawaii residents. As discussed infra, 

the County seeks to benefit local residents at the expense of nomesidents through a 

discriminatory tax structure. See Section IV.B. Such a tax structure is a violation of the 

Commerce and Privileges and Immunities Clauses of the United States Constitution because it is 

designed with the purpose of, and has the effect of, discriminating against nomesidents. In short, 

the County cannot render an unconstitutionally discriminatory tax constitutional through reliance 

on an unconstitutional purpose for said tax.6 The County cannot rely on discrimination as a 

legitimate state interest. 7 

6 Also, the County cannot recast its goal of discriminating against nomesidents to keep 
them out of Hawaii's housing market as a goal of benefiting local residents by "stabilizing" the 
market. Exs. C & D. See Bacchus, 468 U.S. at 273 (rejecting the argument that a tax was "not 
enacted to discriminate ... , but rather, to promote local industry" because "[t]he determination 
of constitutionality does not depend upon whether one focuses upon the benefited or burdened 
party." "[I]t is irrelevant to the Commerce Clause inquiry that the motivation of the legislature 
was the desire to aid the makers of the locally produced beverage rather than to harm out-of-state 
~roducers."). 

For the same reasons, the Residential A classification bears a lack of uniformity or 
inequality. ROH§ 8-12.3. "[A] tax which is wanting in uniformity among members of the same 
class is, or may be, invalid." Robertson v. Pratt, 13 Haw. 590, 607 (Haw. 1901). The uniformity 
and equality requirements of real property tax structures follow the same analysis of the Equal 
Protection Clause discussed supra. See County of Maui v. KM Hawaii, 81 Haw. 248, 252, 
255-56, 915 P.2d 1349, 1353, 1356-57 (Haw. 1996) (considering an attack under "lack of 
uniformity and equality" under principles of equal protection); City & County of Honolulu v. 
Steiner, 73 Haw. 449, 461, 834 P.2d 1302, 1310 (Haw. 1992) (noting that "[t]ax valuation 
methods must be applied uniformly and equally, although not identically, to all taxpayers" and 
analyzing the same under equal protection case law). 
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D. Classification of the Subject Property as Residential A Violates the Privileges 
and Immunities Clause of the Constitution of the United States 

By imposing a higher tax on nonresidents than is imposed upon residents, the 

Residential A classification contravenes the protections of the Privileges and Immunities Clause 

of the United States Constitution. U.S. Const. art IV, § 2. See Austin v. New Hampshire, 

420 U.S. 656, 660, 665 (1975) (requiring a "substantial equality of treatment" for residents and 

nonresidents of a given jurisdiction). The Privileges and Immunities Clause entitles 

a citizen of one State to pass into any other State of the Union for 
the purpose of engaging in lawful commerce, trade, or business 
without molestation; to acquire personal property; to take and hold 
real estate; to maintain actions in the courts of the State; and to be 
exempt from any higher taxes or excises than are imposed by 
the State upon its own citizens.8 

Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 78 (1920). The Clause "bar[s] discrimination 

against citizens of other States where there is no substantial reason for the discrimination beyond 

the mere fact that they are citizens of other States." Toomer v. Witsell, 334 U.S. 385, 396 

(1948). The County may only save the discriminatory taxing scheme "by demonstrating that '(i) 

there is a substantial reason for the difference in treatment; and (ii) the discrimination practiced 

against nonresidents bears a substantial relationship to the State's objective."' Lunding v. New 

York Tax Appeals Tribunal, 522 U.S. 287, 298 (1998) (citations omitted). Moreover, the County 

must meet a heightened standard of review in defending the discriminatory tax. Id. (imposing a 

8 The terms "citizen" and "resident" are substantially similar in this case. Travis v. Yale & 
Towne Mfg. Co., 252 U.S. 60, 78-79 (1920) ("[T]he terms 'resident' and 'citizen' are not 
synonymous, and in some cases the distinction is important ... ; but a general taxing scheme ... 
if it discriminates against all nonresidents, has the necessary effect of including in the 
discrimination those who are citizens of other States; and, if there be no reasonable ground for 
the diversity of treatment, it abridges the privileges and immunities to which such citizens are 
entitled."). 
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"standard of review substantially more rigorous than that applied to state tax distinctions, among, 

say, forms of business organizations or different trades and professions"). 

As explained in detail supra, there are no lawful justifications for the Residential A 

classification, much less substantial justifications. The stated purposes of the classification are 

themselves unconstitutional because they are designed to impose taxes on nonresidents in order 

to benefit residents. See Exs. C, D, E, & F. Under the relevant authority, the Residential A 

classification and tax structure discriminates against nonresidents of Hawaii without justification 

and is unconstitutional. 

V. CONCLUSION 

Based on the foregoing, Taxpayers request that judgment be entered in their favor on the 

basis that no material issue of fact exists and Taxpayers are entitled to judgment as a matter of 

law. Taxpayers request that suchjudgment (1) invalidate the Residential A real property tax 

classification as unconstitutional and illegal, and (2) award damages to Taxpayer in the amount 

of any and all real property taxes paid for the tax year 2016-2017 together with interest as 

provided by law. 

DATED: Honolulu, Hawaii, 
~~~~~~~~~~-
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DECLARATION OF COUNSEL 

I, Nathaniel A. Higa, hereby declare: 

1. I am an attorney duly licensed to practice law in the State of Hawaii. 

2. I am one of the attorneys for Taxpayer-Appellants, Schuyler E. Cole and 

Marilyn J. Cole ("Taxpayers") herein. 

3. I make this Declaration of my own personal knowledge and belief. 

4. Attached hereto as Exhibit A is a true and correct copy of the Taxpayers' 

Notice of Appeal to Tax Appeal Court from 2016 Real Property Assessment Notice Issued by 

the Real Property Assessment Division of the City and County of Honolulu; Exhibit "A", filed 

on January 6, 2016 (the "Notice of Appeal"). The City and County of Honolulu (the "County") 



has admitted that the document attached as Exhibit A to the Notice of Appeal is the first page of 

Taxpayers' 2016 Real Property Assessment Notice for the Subject Property for the tax year 

2016-2017, which was issued by the Real Property Assessment Division of the City and County 

of Honolulu. The County's admission appears in its Answer of Appellee City and County of 

Honolulu to the Notice of Appeal to Tax Appeal Court from 2016 Real Property Assessment 

Notice Issued by the Real Property Assessment Division of the City and County of Honolulu 

("Answer") at paragraph 1, Ex. G. 

5. Attached hereto as Exhibit Bis a true and correct certified copy of 

Ordinance 13-33, Bill 42 (2013), CD2, FD1 obtained by this office on or about February 11, 

2016, from Glenn Takahashi, City Clerk of the City and County of Honolulu. 

6. Attached hereto as Exhibit C is a true and correct copy of an excerpt 

transcript, highlighted by counsel, and certification page prepared by Ralph Rosenberg Court 

Reporters, dated May 19, 2016, of a portion of a video recording (approximately at time stamp 

26:00) obtained by this office on or about February 11, 2016, from Glenn Takahashi, City Clerk 

of the City and County of Honolulu, of the Regular Meeting, 11th Session, of the City Council 

for the City and County of Honolulu held on September 11, 2013. 

7. Attached hereto as Exhibit Dis a true and correct certified copy of the 

video recording obtained by this office on or about February 11, 2016, from Glenn Takahashi, 

City Clerk of the City and County of Honolulu, of the Regular Meeting, 11th Session, of the City 

Council for the City and County of Honolulu held on September 11, 2013. 

8. Attached hereto as Exhibit Eis a true and correct certified copy of an 

excerpt of the Journal of the Regular Meeting, 11th Session, of the City Council for the City and 

County of Honolulu held on September 11, 2013. 
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9. Attached hereto as Exhibit F is a true and correct certified copy of a letter 

dated September 10, 2013, signed by Nelson H. Koyanagi, Jr., in his official capacity as the 

Director of the Department of Budget and Financial Services and addressed to The Honorable 

Ernest Y. Martin, in his official capacity as Chair of the Honolulu City Council, and to the other 

Members of the Honolulu City Council regarding Bill 42 (2013), CD2, FDl (Proposed). 

10. Attached hereto as Exhibit G is a true and correct copy of the County's 

Answer. 

11. Attached hereto as Exhibit His a true and correct copy of the relevant 

sections, highlighted by counsel, of the Revised Ordinances of Honolulu that are referenced in 

Taxpayers' Motion for Summary Judgment and Memorandum in Support of Motion filed 

herewith. 

I declare under penalties of perjury that the above is true and correct to the best of 

my knowledge. 

DATED: Honolulu, Hawaii, 
~~~~~~~~~~~~~ 

NATHANIEL A. HIGA 
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DIVISION OF THE CITY AND ·COUNTY OF HONOLULU 

Comes now, Taxpayer-Appellants, Schuyler E. Cole and 

Marilyn J. Cole ("Taxpayer"), by and through their attorneys 

Chun Kerr LLP, a Limited Liability Law Partnership, and hereby 

give notice of appeal to the Tax Appeal Court from the 2016 Real 
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Assessment Division of the City and County of Honolulu as more 

specifically identified herein. 

I. JURISDICTION 

1. The Tax Appeal Court has jurisdiction over this 

appeal pursuant to Hawaii Revised Statutes § 232-16 and Revised 

Ordinances of Honolulu§ 8-12.1. 

II. BACKGROUND 

2. Taxpayer's address is 59-229C Ke Nui Road, 

Haleiwa, Hawaii 96712. 

3. The real property that is the subject of this 

appeal is land and improvements and is located at 57-495 

Kamehameha Highway B, Kahuku, Hawaii 96731 (the "Subject 

Property") and is otherwise identified by Tax Map Key number 

(1)5-7-005:006(0002). The land area of the Subject Property is 

9,506 square feet. 

4. The assessed value of the Subject Property for 

the tax year 2016-2017 is $1,145,100.00, as determined by the 

Assessor. 

5. Taxpayer appeals the 2016 Real Property 

Assessment Notice for the Subject Property for the tax year 

2016-2017 (the "Assessment"), a copy of the first page of which 

is attached hereto as Exhibit "A". Said Assessment was issued 

by the Real Property Assessment Division of the City and County 

of Honolulu (the "Assessor"). 
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6. The nature of the tax at issue in this tax appeal 

is the real property tax for tax year 2016 - 2017. 

7. The total amount of the Assessment alleged for 

tax year 2016 - 2017 by the Assessor for the Subject Property is 

$1,145,100.00, the entire amount of which Taxpayer contests for 

the reasons described below. 

8. In accordance with Rule 3 of the Rules of the Tax 

Appeal Court, payment of $100 is deposited herewith for costs. 

III. GROUNDS FOR APPEAL 

9. The Property was classified by the Director of 

Finance of the City and County of Honolulu or designate (the 

"Director") for real property tax purposes for the tax year in 

question as "Residential A" property. The amount of the 

Assessment was calculated using the Director's classification of 

the Property. 

10. Residential A property constitutes a subset of 

"Residential" property, which properties are not subject to a 

Home exemption and which have assessed values at or exceeding 

$1,000,000.00. 

11. As such, the sole difference between non-owner 

occupied residential properties classified as "Residential" and 

those classified as "Residential A" is property value. 

12. First, classification of the Subject Property 

into the Residential A class is illegal under the Revised 
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Ordinances of Honolulu because the Residential A classification 

is based on the Subject Property's value as opposed to the 

Subject Property's zoning, actual use, or highest and best use. 

13. Second, classification of the Subject Property 

into the Residential A class violates Taxpayer's rights under 

the Equal Protection clauses of the Constitution of the United 

States and the State of Hawaii because the classification 

results in an unequal tax burden on persons in the same class. 

14. Because of the Subject Property's inclusion in 

the Residential A class, Taxpayer pays a significantly higher 

real property tax than similarly situated real property owners. 

15. The discrepancy in tax burden levied on similarly 

situated taxpayers is the result of the creation of a 

classification that is based on value and not use. 

16. For example, an owner of a rental property valued 

at $999,999.00 will pay roughly $3,500.00 in real property taxes 

while another owner of rental property valued at $1,000,000.00 

will pay $6,000.00 in property taxes. This disparity will exist 

even if the properties are both single family residences located 

next to each other on the same street and being rented for the 

same monthly rent. 

17. In addition, the differentiation between non

owner occupied residential properties worth equal to or more 

than $1,000,000.00 and non-owner occupied residential properties 
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worth less than $1,000,000.00 is completely arbitrary. The 

creation of the Residential A classification is not tailored to 

be rationally related to a legitimate state interest. 

18. Third, the Residential A classification results 

in a lack of uniformity in that it creates an arbitrary 

difference in the tax treatment of the owners of similarly 

situated properties as outlined above. 

19. Fourth, the Residential A classification violates 

the Commerce Clause of the United States Constitution because it 

discriminates against non-residents by imposing the Residential 

A tax rate on all non-resident owners of real property valued at 

$1,000,000.00 or more while it does not impose that same tax 

rate on all local owners of real property valued at 

$1,000,000.00 or more. 

20. The disparate treatment of non-resident real 

property owners constitutes discrimination that has an adverse 

impact on interstate commerce by providing a direct commercial 

and other advantage to local real property owners. 

21 The increased tax associated with the Residential 

A classification also violates the Commerce Clause in that it is 

not fairly related to the Honolulu City and County's services 

provided to the taxpayer. As noted above, the non-owner 

occupied real properties classified as "Residential A" as 

opposed to "Residential" differ only in their value. Because 
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the uses of the properties are identical, there is no difference 

in the services provided. 

22. Furthermore, the Residential A classification 

amounts to a protectionist measure enacted with the purpose to 

discriminate against non-residents seeking to invest in real 

property in Hawaii. 

23. Fifth, the Residential A classification violates 

the Privileges and Immunities Clause of the United States 

Constitution because it results in the discriminatory treatment 

of citizens of other states as outlined above. 

IV'. PRAYER FOR RELIEF 

WHEREFORE, Taxpayer prays that this Court enter 

judgment in Taxpayers' favor: 

A. Finding that the Residential A classification is 

illegal as a violation of the Revised Ordinances of Honolulu, is 

a violation of the Equal Protection clauses of the United States 

and Hawaii Constitutions, lacks uniformity, is a violation of 

the Commerce Clause of the United States Constitution, and is a 

violation of the Privileges and Immunities Clause of the United 

States Constitution; and 

B. Ordering a return of all real property taxes paid 

or to be paid for the tax year 2016-2017, together with interest 

as provided by law; or 
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C. In the alternative, ordering the re-

classification of the Subject Property as Residential real 

property; 

D. Ordering a refund of any and all excess amounts 

paid on, or with respect to, the Assessment, together with 

interest as provided by law; 

E. Ordering a proportional adjustment to the 

remaining portion of the Assessment still due and payable; and 

F. Ordering such other and further relief as the 

Court shall deem necessary and proper. 

DATED: Honolulu, Hawaii, January 6, 2016. 

RAY K. KAMIKAWA 
NATHANIEL A. HIGA 
of Chun Kerr LLP 
a Limited Liability Law 
Partnership 

Attorneys for Taxpayer-Appellants 
Schuyler E. Cole and 
Marilyn J. Cole 
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QR code to 
www.realpropertyhonolulu.com 

2016 REAL PROPERTY ASSESSMENT NOTICE 
CITY AND COUNTY OF HONOLULU 

TAX YEAR JULY 1, 2016 TO JUNE 30, 2017 

1111111111111111111111111111111111111111111111111/llllllllllllllllllll 
570050060002 REAL PROPERTY ASSESSMENT DIVISION (RPAD) 

842 Bethel Street Basement 1000 Uluohia Street #206 
Honolulu, Hawaii 96813 Kapolei. Hawaii 96707 

COLE,SCHUYLER E 
000132 59-229 KE NUI RD # C 

HALEIWA, HI 96712-8608 
Telephone: (808) 768-3799 

www.realpropertyhonolulu.com 

This notice shows the Parcel ID, Property Class, Property Value, Exemption Amount and Net Taxable Value of your property. 
Pl ffi . f h . . th. . P 1 f 1 ease contact our o ice 1 vou ave anv auestlons concernmo 1s notice. aQe 0 

PARCEL ID (Tax Map Key) SITE ADDRESS LAND AREA 

570050060002 57-495 KAMEHAMEHA HWY B 9506 SQ FT 

FEE OWNER(S) UNIQUE ID LESSEE(S) I ASSIGNEE(S) UNIQUE ID 
COLE.SCHUYLER EIMARIL YN J 57005006000200011 

EXEMPTION TYPE EXEMPTION AMOUNT AND NAME OF CLAIMANT 

2016 PROPERTY CLASS 2015 PROPERTY CLASS (IF DIFFERENT THAN 2016) SPECIAL ASSESSMENT 

RESIDENTfAL A 

2015 PROPERTY VALUE 2015 EXEMPTION AMOUNT 2015 NET TAXABLE VALUE 

1212700 0 1212700 

2016 PROPERTY VALUE 2016 EXEMPTION AMOUNT 2016 NET TAXABLE VALUE 

1145100 0 1145100 

THIS rs NOT A BILL. TAX RATES ARE SET BY END OF JUNE 2016. YOUR FIRST HALF TAX BILL WILL BE MAILED ON JULY 20, 2016. 

IMPORTANT INFORMATION FOR TAXPAYERS 
HOME EXEMPTION 
Property owners who occupy their property as their principal home may be eligibfe for a home exemption, which reduces the taxable value of their 
property. Home exemption claims may be filed for online by visiting www.realpropertyhonolulu.com and dicking on "Fife A Homeowners 
Exemption". The claims may also be downloaded from the website, or picked up from one of the RPAD offices or any Satellite City Hall. The claims 
may be hand-delivered to the RPAD offices or to any Satellite City Hall, or may be mailed to the RPAD offices. For a receipted copy when mailing 
in the claim, enclose a stamped self-addressed envelope. 

EXEMPTION STATUS REPORTING REQUIREMENTS 
Each property owner who is receiving a real property tax exemption is required to report any change in the status, ownership, or use of the 
property. Failure to notify the RPAD within 30 days of such change in status, but no later than November 1st preceding the applicable tax year, may 
result in penalties for each year of infraction in addition to the back taxes owed. 

APPEAL EVIDENCE· DOCUMENTS, DATA, AND OTHER SUPPORTING INFORMATION 
In an effort to expedite the appeal process and to minimize your wait time for a Board of Review hearing date, the RPAD is requesting appellants to 
submit their evidence and supporting documentation with their appeal or shortly thereafter. If submitting separately from the appeal form, please 
include your name, Parcel ID (Tax Map Key), year of the appeal, contact information such as phone number, mailing address or email address, on 
any submission. During the appeal period of December 15 through January 15, please call the appeal hotline number of 768-7000 with any 
questions. 

ALTERNATE ENERGY IMPROVEMENTS 
Ordinance 15-23 amended Revised Ordinances of Honolulu Sec. 8-10.15, removing solar devices, including photovoltaic systems, from the 
alternate energy exemption. 

BFS-RP-P-2 (Rev 10/15) 

For online services and additional real property tax information, please visit: 

www.realpropertyhonolulu.com 
Phone: (808) 768-3799 Vilww.realpropertyhonolulu.com 

EXlllBlT "A" 



IN THE TAX APPEAL COURT OF THE 

STATE OF HAWAII 

In the Matter of the Tax Appeal ) Case No. 

l. 
of ) CERTIFICATE OF SERVICE 

) 
Schuyler E. Cole and ) 
Marilyn J. Cole ) 

174902 

) 
Taxpayer-Appellants ) 

) 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of 

Taxpayer-Appellants' Notice of Appeal to Tax Appeal Court from 

2016 Real Property Assessment Notice Issued by the Real Property 

Assessment Division of the City And County of Honolulu; Exhibit 

"A"; was duly served on the parties identified below, at their 

last known addresses, by hand delivery on this date, addressed 

as follows: 

MARIA E. ZIELINSKI 
Director of Taxation 
State of Hawaii 
830 Punchbowl Street, Room 221 
Honolulu, HI 96813 

Real Property Assessment Division 
City and County of Honolulu 
State of Hawaii 
842 Bethel Street, Basement 
Honolulu, HI 96813 



DONNA Y.L. LEONG 
Corporation Counsel 
Department of Corporation Counsel 
City and County of Honolulu 
State of Hawaii 
530 South King Street, Room 110 
Honolulu, HI 96813 

DATED: Honolulu, Hawaii, January 6, 2016. 

RAY K. 
NATHANIEL A. HIGA 
of Chun Kerr LLP 
a Limited Liability Law 
Partnership 

Attorneys for Taxpayer-Appellants 
Schuyler E. Cole and 
Marilyn J. Cole 
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GLEN I. TAKAHASHI 
CITY CLERK 

KIMBERLY L. RIBELLIA 
DEPUTY CITY CLERK 

\ 

\ 
OFFICE OF THE CITY CLERK 
CITY AND COUNTY OF HONOLULU 
530 SOUTH KING STREET, ROOM 100 
HONOLULU, HAWAII 96813-3077 
TELEPHONE: (808) 768-3810 • FAX: (808) 768-3835 

CERTIFICATE 

I hereby certify that attached hereto is a true and correct copy of 
Ordinance 13-33 of the City and County of Honolulu, the original of which 
is on file and of record in this Office. 

In Witness Whereof, I have hereunto set my hand and caused the 
Seal of the City and County of Honolulu to be affixed this day, February 11, 
2016. 

City Clerk 

EXHIBITB 



CITY COUNCIL 
CITY AND COUNTY OF HONOLULU 

HONOLULU, HAWAII 

ORDINANCE __ 1_3_-3_3 __ 

BILL 42 (2013), CD2, FD1 

·A BILL FOR AN ORDINANCE 

RELATING TO REAL PROPERTY TAXATION. 

BE IT ORDAINED by the People of the City and County of Honolulu: 

SECTION 1. Purpose. The purpose of this ordinance is to: 1) add "Residential 
A" as new general real property class and provide language defining such properties, 2) 
change the property to be classified from "land" to "real property," and 3) make other 
housekeeping amendments. 

SECTION 2. Section 8-7.1, Revised Ordinances of Honolulu 1990, as amended, 
is amended to read as follows: 

"Sec. 8-7.1 Valuation--Considerations in fixing. 

(a) The director of budget and fiscal services shall cause the fair market value of all 
taxable real property to be determined and annually assessed by the market data 
and cost approaches to value using appropriate systematic methods suitable for 
mass valuation of real property for ad valorem taxation purposes, so selected 
and applied to obtain, as far as possible, uniform and equalized assessments 
throughout the county. 

(b) So far as practicable, records shall be compiled and kept which shall show the 
methods established by or under the authority of the director, for the 
determination of values. 

(c) (1) [Land] Real property shall be classified, upon consideration of its highest 
and best use, into the following general classes, unless it qualifies for a 
different class as defined in this section: 

(A) Residential; 

(B) Hotel and resort; 

(C) Commercial; 

(D) Industrial; 

(E) Agricultural; 

OCS/082213/10:20/YL 1 
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CITY COUNCIL 
CITY AND COUNTY OF HONOLULU 

HONOLULU, HAWAII 

ORDINANCE 13-33 
------

BILL 42 (2013), CD2, FD1 

A BILL FOR AN ORDINANCE 

(F) Preservation; 

(G) Public service; [and] 

(H) Vacant agricultural [.] ; and 

ill Residential A. 

(2) In assigning [land] real property to one of the general classes, the director 
shall give major consideration to the districting established by the city in its 
general plan and zoning ordinance, and such other factors which influence 
highest and best use. 

Notwithstanding the city's zoning district classification, the director shall 
assign to the agricultural class any [land] real property classified as tree 
farm property under HRS Chapter 186. 

(3) When real property is subdivided into condominium units, each unit and its 
appertaining common interest: 

(A) Shall be classified upon consideration of the unit's actual use into 
one of the general classes in the same manner as [land] real 
property; and 

(B) Shall be deemed a parcel and assessed separately from other 
units. 

(4) Notwithstanding any provision contained in this subsection, a 
condominium unit which is used at any time during the assessment year 
as a time share unit shall be classified for the following tax year as "hotel 
and resort" unless: 

(A) The unit is on property zoned as apartment, apartment mixed use, 
apartment precinct, or apartment mixed use precinct, 

(B) The property on which the unit is located does not include a lobby 
with a clerk's desk or counter with 24-hour clerk service facilities for 
registration anti keeping of records relating to persons using the 
property, and 
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CITY COUNCIL 
CITY AND COUNTY OF HONOLULU 

HONOLULU, HAWAII 

ORDINANCE 13-33 
------

BILL 42 (2013), CD2, FD1 

A BILL FOR AN ORDINANCE 

(C) The unit is part of a condominium property regime established 
pursuant to HRS Chapter 514A. 

If the requirements of (A), (B) and (C) are met, the time share unit shall be 
classified as "residential." For purposes of this paragraph, "assessment 
year" shall mean the one-year period beginning October 2nd of the 
previous calendar year and ending October 1st, inclusive, of the calendar 
year preceding the tax year, and "time sharing" shall be as defined in 
Section 21-10.1. 

(5) "Vacant agricultural" means a parcel, or portion thereof, which would 
otherwise be classified agricultural by the director upon major 
. consideration of the districting established by the city in its general plan 
and zoning ordinance and of such other factors which influence highest 
and best use, but which parcel, or portion thereof: (i) has no residential 
buildings; and (ii) is not dedicated for agricultural purposes. If a portion of 
a parcel is dedicated as vacant agricultural, the remainder of the parcel 
that is zoned agricultural must be dedicated for agricultural use. 

(6) Notwithstanding any provision contained in this subsection, all [lands] real 
property actually used by a public service company in its public service 
business shall be classified public service. For purposes of this 
subsection, a public service company is defined as a public utility, except 
airlines, motor carriers, common carriers by water, and contract carriers, 
where: 

(A) "Public utility" means and includes every person who may own, 
control, operate, or manage as owner, lessee, trustee, receiver, or 
otherwise, whether under a franchise, charter, license, articles of 
association, or otherwise, any plant or equipment, or any part 
thereof, directly or indirectly for public use, for the transportation of 
passengers or freight, or the conveyance or transmission of 
telecommunications messages, or the furnishing of facilities for the 
transmission of intelligence by electricity by land or water or air 
within the state, or between points within the state, or for the 
production, conveyance, transmission, delivery, or furnishing of 
light, power, heat, cold, water, gas, or oil, or for the storage or 
warehousing of goods, or the disposal of sewage; provided that the 
term: 
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CITY COUNCIL ORDINANCE ------
13-33 

CITY AND COUNTY OF HONOLULU 
HONOLULU, HAWAII BILL 42 (2013). CD2. FD1 

A BILL FOR AN ORDINANCE 

(i) Shall include any person insofar as that person owns or 
operates a private sewer company or sewer facility; 

(ii) Shall include telecommunications carrier or 
telecommunications common carrier; 

(iii) Shall not include any person insofar as that person owns or 
operates an aerial transportation enterprise; 

(iv) Shall not include persons owning or operating taxicabs, as 
defined in this subsection; 

(v) Shall not include common carriers transporting only freight 
on the public highways, unless operating within localities or 
along routes or between points that the public utilities 
commission of the State of Hawaii finds to be inadequately 
serviced without regulation under this chapter; 

(vi) Shall not include persons engaged in the business of 
warehousing or storage unless the public utilities 
commission of the State of Hawaii finds that regulation 
thereof is necessary in the public interest; 

(vii) Shall not include: 

(aa) The business of any carrier by water to the extent that 
the carrier enters into private contracts for towage, 
salvage, hauling, or carriage between points within 
the state and the carriage is not pursuant to either an 
established schedule or an undertaking to perform 
carriage services on behalf of the public generally; 
and 

(bb) The business of any carrier by water, substantially 
engaged in interstate or foreign commerce, 
transporting passengers on luxury cruises between 
points within the state or on luxury round-trip cruises 
returning to the point of departure; 

(viii) Shall not include any person who: 
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CITY COUNCIL 
CITY AND COUNTY OF HONOLULU 

HONOLULU, HAWAII 

ORDINANCE ------
13-33 

BILL 42 (2013), CD2, FD1 

A BILL FOR AN ORDINANCE 

(aa) Controls, operates, or manages plants or facilities for 
the production, transmission, or furnishing of power 
primarily or entirely from non-fossil fuel sources; and 

(bb) Provides, sells, or transmits all of that power, except 
such power as is used in its own internal operations, 
directly to a public utility for transmission to the public; 

(ix) Shall not include a telecommunications provider only to the 
extent determined by the public utilities commission of the 
State of Hawaii, pursuant to applicable state law; 

(x) Shall not include any person who controls, operates, or 
manages plants or facilities developed pursuant to 
applicable state law for conveying, distributing, and 
transmitting water for irrigation and such other purposes that 
shall be held for public use and purpose; and 

(xi) Shall not include any person who owns, controls, operates, 
or manages plants or facilities for the reclamation of 
wast~water; provided that: 

(aa) The services of the facility shall be provided pursuant 
to a service contract between the person and a state 
or county agency and at least 10 percent of the 
wastewater processed is used directly by the state or 
county which has entered into the service contract; 

(bb) The primary function of the facility shall be the 
processing of secondary treated wastewater that 
has been produced by a municipal wastewater 
treatment facility that is owned by a state or county 
agency; 

(cc) The facility shall not make sales of water to residential 
customers; 

(dd) The facility may distribute and sell recycled or 
reclaimed water to entities not covered by a state or 
county service contract; provided that, in the absence 
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of regulatory oversight and direct competition, the 
distribution and sale of recycled or reclaimed water 
shall be voluntary and its pricing fair and reasonable. 
For purposes of this subparagraph xi, "recycled water" 
and "reclaimed water" mean treated wastewater that 
by design is intended or used for a beneficial purpose; 
and 

(ee) The facility shall not be engaged, either directly or 
indirectly, in the processing of food wastes. 

(8) "Motor carrier" means a common carrier or contract carrier 
transporting freight or other property on the public highways, other 
than a public utility or taxicab. 

(C) "Contract carrier" means a person other than a public utility or 
taxicab which, under contracts or agreements, engages in the 
transportation of persons or property for compensation, by land, 
water, or air. 

(0) "Carrier" means a person who engages in transportation, and does 
not include a person such as a freight forwarder or tour packager 
who provides transportation by contracting with others, except to 
the extent that such person oneself engages in transportation. 

(E) "Taxicab" means and includes: 

(i) Any motor vehicle used in the movement of passengers on 
the public highways under the following circumstances, 
namely, the passenger hires the vehicle on call or at a fixed 
stand, with or without baggage for transportation, and 
controls the vehicle to the passenger's destination; and 

(ii) Any motor vehicle having seating accommodations for eight 
or less passengers used in the movement of passengers on 
the public highways between a terminal, i.e., a fixed stand, in 
the city of Honolulu, and a terminal in a geographical district 
outside the limits of the city of Honolulu, and vice versa, 
without picking up passengers other than at the terminals or 
fixed stands; provided that passengers may be unloaded at 
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any point between terminals; and provided further that this 
definition relating to motor vehicles operating between 
terminals shall pertain only to those motor vehicles whose 
operators or owners were duly licensed under any applicable 
provision of law or ordinance and doing business between 
such terminals on January 1, 1957. 

(F) "Telecommunications carrier" or "telecommunications common 
carrier" means any person that owns, operates, manages, or 
controls any facility used to furnish telecommunications services for 
profit to the public, or to classes of users as to be effectively 
available to the public, engaged in the provision of services, such 
as voice, data, image, graphics, and video services, that make use 
of all or part of their transmission facilities, switches, broadcast 
equipment, signaling, or control devices. 

(G) "Telecommunications service" or "telecommunications" means the 
offering of transmission between or among points specified by a 
user, of information of the user's choosing, including voice, data, 
image, graphics, and video without change in the form or content of 
the information, as sent and received, by means of electromagnetic 
transmission, or other similarly capable means of transmission, with 
or without benefit of any closed transmission medium, and does not 
include cable service as defined under applicable state law. 

(d) Whenever land has been divided into lots or parcels as provided by law, each 
such lot or parcel shall be separately assessed. 

(e) When a parcel of land which has been classified as agricultural is improved with 
a single-family dwelling and has been granted a home exemption for the tax 
year, that portion of the parcel which is used for residential purposes shall be 
classified as residential. This classification shall: 

(1) Apply only to that portion used for residential purposes; 

(2) Not exceed 5,000 square feet of land and the buildings and improvements 
on that land; and 

(3) Remain in effect only so long as the property qualifies for a home 
exemption. 
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(f) When a parcel of land which has been classified as preservation is improved with 
a single-family dwelling and has been granted a home exemption for the tax 
year, that portion of the parcel which is used for residential purposes shall be 
classified as residential. This classification shall: 

(g) 

(1) Apply only to that portion used for residential purposes; 

(2) Not exceed 5,000 square feet of land and the buildings and improvements 
on that land; and 

(3) Remain in effect only so long as the property qualifies for a home 
exemption. 

( 1) In determining the value of buildings, consideration shall be given to any 
additions, alterations, remodeling, modifications or other new 
construction, improvement or repair work undertaken upon or made to 
existing buildings as the same may result in a higher assessable valuation 
of said buildings; provided, however, that any increase in value resulting 
from any additions, alterations, modifications or other new construction, 
improvement or repair work to buildings undertaken or made by the owner 
occupant thereof pursuant to the requirements of any urban 
redevelopment, rehabilitation or conservation project under the provisions 
of Part II of HRS Chapter 53, shall not increase the assessable valuation 
of any building for a period of seven years from the date of certification as 
hereinafter provided. 

(2) It is further provided that the owner occupant shall file with the director, in 
the manner and place which the director may designate, a statement of 
the details of the improvements certified in the following manner: 

(A) In the case of additions, alterations, modifications or other new 
construction, improvement or repair work to a building that are 
undertaken pursuant to.any urban redevelopment, rehabilitation or 
conservation project as hereinabove mentioned, the statement shall 
be certified by the mayor or any governmental official designated by 
the mayor and approved by the council, that the additions, 
alterations, modifications, or other new construction, improvement 
or repair work to the buildings were made and satisfactorily comply 
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with the particular urban development, rehabilitation or 
conservation act provision; or 

(B) In the case of maintenance or repairs to a residential building 
undertaken pursuant to any health, safety, sanitation or other 
governmental code provision, the statement shall be certified by the 
mayor or any governmental official designated by the mayor and 
approved by the council, that (i) the building was inspected by them 
and found to be substandard when the owner occupant made the 
claim, and (ii) the maintenance or repairs to the buildings were 
made and satisfactorily comply with the particular code provision. 

(h) Notwithstanding the provisions of subsection (c)(2), properties operating as 
transient vacation units in accordance with Section 21-4.110-1, and which have a 
valid nonconforming use certificate, shall be classified based on their underlying 
zoning . 

.ill "Residential A" shall mean a parcel, or portion thereof, which either: 

ill Is improved with no more than two single family dwelling units; and 

,(fil Has an assessed value of $1 ,000,000 or more; 

ill.2 Does not have a home exemption; and 

{Ql Is zoned R-3.5, R-5, R-7.5, R-10 or R-20 or is dedicated for 
residential use; 

ill Is vacant land zoned R-3.5, R-5, R-7.5, R-10 or R-20; or 

Q.l Is a condominium unit with an assessed valuation of $1 ,000,000 or more 
and does not have a home exemption. 

Residential A excludes any parcel or a portion thereof, improved with military 
housing located on or outside of a military base." 

SECTION 3. Ordinance material to be repealed is bracketed. New material is 
underscored. When revising, compiling or printing this ordinance for inclusion in the 
Revised Ordinances of Honolulu, the revisor of ordinances need not include the 

· brackets, the bracketed material or the underscoring. 
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SECTION 4. This ordinance shall take affect upon its approval and shall apply to 
the tax years beginning July 1, 2014 and thereafter. 

INTRODUCED BY: 

Ernest Martin (BR) 

DATE OF INTRODUCTION: 

July 3, 2013 
Honolulu, Hawaii Councilmembers 

APPROVED AS TO FORM AND LEGALITY: 

~:·: D€¢uty Corporation Counsel 
( .... ,,., 
r -;-'~ 

APPROVED this J~~ day of 

') .-c-

. ...__l~'-J.~ 
' 0 ' 
Kl~ CALDWELL, Mayor 

··· City··~md County of Honolulu 
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MANAHAN, MARTIN, MENOR, PINE. 

SECOND READING NOTICE PUBLISHED IN THE HONOLULU STAR
ADVERTISER. 

CR-251 - BILL REPORTED OUT OF COMMITTEE FOR PASSAGE ON THIRD 
READING AS AMENDED IN CD2 FORM. 

BILL AMENDED TO FD1. 

9 AYES: ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI, 

MANAHAN, MARTIN, MENOR, PINE. 

CR-251 ADOPTED AND BILL 42 (2013), CD2, FD1 PASSED THIRD READING. 

7 AYES: FUKUNAGA, HARIMOTO, KOBAYASHI, MANAHAN, MARTIN, MENOR, 
PINE. 

2 NOES: ANDERSC9N, CHANG. 
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1 CHAIR MARTIN: Any further testimony? If 

2 not, Members, we are in discussion, Members. Any 

3 discussion, Members? Councilmember Kobayashi. 

4 COUNCILMEMBER KOBAYASHI: Yes, I filed 

5 Council Communication 126 regarding Bill 42. 

6 CHAIR MARTIN: Okay. Councilmember 

7 Chang. 

8 COUNCILMEMBER CHANG: Thank you very 

9 much, Mr. Chair. Mr. Chair, I have some serious 

10 concerns about this measure, and I think the previous 

11 testifier identified some of them. In Hawaii, a 

12 million dollars is, you know, far from being a luxury 

13 home. In many neighborhoods, it's a very modest home, 

14 and I'm concerned about the impact that this might 

15 have on small, you know, mom-and-pop type landlords. 

16 I'm also concerned that as we're 

17 recovering in a very fragile environment, the impact 

18 on jobs and our economic recovery, by a measure like 

19 this, is still really unclear, especially since we 

20 haven't had any guidance on what the tax rate for this 

21 new class would be. 

22 Because I -- you know, I would be very 

23 hesitant to continue to discourage investment in our 

24 economy at a time when it is most needed, I won't be 

25 able to support this measure at this time. Thank you, 

-------RALPH ROSENBERG COURT REPORTERS, INC.----
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1 Mr. Chair. 

2 CHAIR MARTIN: Okay, any further 

3 discussion, Members? Vice-Chair Anderson. 

4 VICE-CHAIR ANDERSON: Thank you, Mr. 

5 Chairman. I have serious concerns about this 

6 particular measure as well. As the previous speaker 

7 stated, a one-million-dollar home in this county, in 

8 this state in general, can be a fairly modest home. 

9 Many of our current families live in these types of 

10 homes. And as our population ages, many of our kupuna 

11 do decide to downsize, especially those who become 

12 empty nesters, they want hold onto their homes for 

13 their family's later generations and they're going to 

14 be taxed accordingly with this measure. 

15 For those reasons, Mr. Chairman, I as 

16 well will be voting no. Thank you. 

17 CHAIR MARTIN: Okay, any further 

18 discussions, Members? 

19 Councilmember Manahan, you want to go 

20 first? 

21 COUNCILMEMBER MANAHAN: No. 

22 CHAIR MARTIN: Okay, Councilmember 

23 Kobayashi. 

24 COUNCILMEMBER KOBAYASHI: We looked at 

25 this issue and did not want to hurt renters, and most 
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4, ___ _ 

1 local renters don ' t -- local renters anyway - - don ' t 

2 rent homes that are a million or more because the rent 

3 would be quite high. 

4 So we ' ve set that threshold at 1 million 

5 or more, and we ' ll see how that works out, because we 

6 don ' t want to hurt the renters, but we don't want to 

7 overtax our h o meowners . And that ' s why if you have a 

8 homeowner ' s exemption , then, you know , you will not be 

9 affected . 

10 We hope that this will work . We looked 

11 at raising the tax for Residential A either 50 cents 

12 more or a dollar more. So we ' re not talking about 

13 going up to hotel room rates , but just, you know, 

14 modest increase, which would differentiate between a 

15 resident who lives in their home with a homeowner's 

16 exemption and one who does not . Thank you. 

17 CHAIR MARTIN : Okay , Councilmembe r 

18 Manahan . Okay, so noted your previous disclosures on 

19 a previous bill . 

20 COUNCILMEMBER MANAHAN : Thank you very 

21 much, yes, Council Communication 132 . Thank you very 

22 much. 

23 CHAIR MARTIN : Okay , any further 

24 discussion? Councilmember Pine. 

25 COUNCILMEMBER PINE: I ' m in strong 
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1 support. I support the Budget Chair because I ' m very 

2 concerned about local people being able to survive and 

3 afford housing here in Hawaii . 

4 What is happening is people from other 

5 countries, who are extremely wealthy, are starting to 

6 buy Hawaii again. We welcome that. We're excited 

7 about that, but what is happening is they're putting 

8 down cash at higher prices than what these homes are 

9 really listed for. And what that is doing to our 

10 local people, our kupuna, who have lived here for many 

11 years , it's raising the cost of prices all over again 

12 to make the med i an house of a home, the cost of it, 

13 unbearable. 

14 And so what this does for these 

15 billionaires, who are coming into our state and 

16 raising the cost of our housing, is - - I think they 

17 can afford a thousand dollars or two more, but our 

18 local people cannot afford for the cost of our housing 

19 to keep going up . And while I've never voted for 

20 something like this before, I strongly support it for 

21 the purpose that I believe that this bill helps to 

22 stabilize the market , provides income to the City & 

23 County of Honolulu without burdening local people . 

24 Thank you. 

25 CHAIR MARTIN : Floor Leader Harimoto . 

....._-----RALPH ROSENBERG COURT REPORTERS, INC. _____ __. 
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1 FLOOR LEADER HARIMOTO: Mr. Chair, also 

2 speak in support of this measure. As we had lengthy 

3 discussion in committee, the budget picture is not 

4 rosie for us. Next year we will be facing a very 

5 large budget deficit. And as we discussed in 

6 committee, we started with ten measures potentially 

7 looking at how we can position ourselves to better 

8 handle the upcoming budget deficits, and out of the 

9 ten, only two survive, and this is one of them. 

10 So I really believe that we have some 

11 difficult decisions to be made, and while there may be 

12 some who may feel that this is not appropriate, we 

13 only have two measures currently that are alive. And, 

14 frankly, I don't know anybody who has a million dollar 

15 home that they don't live in, and I really wonder what 

16 other alternatives we have available if we don't pass 

17 this and other similar measures. 

18 We can't please everyone. And as we 

19 heard from Councilmember Pine, I think there are 

20 arguments to support this measure. The key is, we 

21 reiterate* the key is that this does not impact people 

22 who live in these homes. These are investor 

23 properties that we're talking about here. If you live 

24 in your home that's valued a million dollars or more, 

25 you apply for an exemption and then you don't fall in 
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1 this category. So let's keep that in mind. Thank 

2 you, Mr. Chair. 

3 CHAIR MARTIN: Okay, Members, any further 

4 discussion? No further discussion, Members, I'll be 

5 joining the Budget Chair in voting in favor of this 

6 particular bill. I can understand some of the 

7 reservations that have been expressed by a few of our 

8 members, but I have confidence in the ability of the 

9 Budget Chair. 

10 This was -- if it's adopted today, this 

11 will not be the end of this discussion. I know she 

12 will continue to be diligent in terms of examining the 

13 impacts of this particular measure, but again, I think 

14 as aptly pointed out by the floor leader, there were 

15 ten initial measures that were forwarded to this 

16 Council for our consideration, and in actuality, Bill 

17 42 represents the only potential revenue enhancement 

18 measure that would survive, should it be adopted 

19 today. 

20 So given the City's and the Mayor's 

21 concerns with regards to revenue enhancement 

22 opportunities for the County to continue to meet the 

23 needs of our citizens, I will ask you to vote in favor 

24 

25 

of moving this forward. Rest assured, the work is not 

done with the adoption of this bill. I look upon the 
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1 members themselves to also introduce other revenue 

2 enhancement measures that this Council can consider as 

3 we move forward into the next fiscal year. Thank you, 

4 Members. 

5 Okay, any further discussion, Members? 

6 If not, this requires roll call. Madam Clerk, for the 

7 roll. 

8 THE CLERK: Councilmember Anderson? 

9 COUNCILMEMBER ANDERSON: No. 

10 UNIDENTIFIED SPEAKER: Excuse me. 

11 CHAIR MARTIN: Okay, this is first the 

12 motion to amend. See how great the staff is. 

13 Okay, Members, any objections on the 

14 motion to amend to the FD-1, any objections? Noting 

15 no objections. Any reservations? Noting no 

16 reservations. Bill 42, CD-2 amended to the FD-1 

17 draft. Now, any further discussion before we move to 

18 the roll call? Okay, for the roll, Madam Clerk. 

19 THE CLERK: Councilmember Anderson? 

20 VICE CHAIR ANDERSON~ N.o. 

21 THE CLERK: Councilmember Chang? 

22 COUNCILMEMBER CHANG: No. 

23 THE CLERK: Councilmember Fukunaga? 

24 COUNCILMEMBER FUKUNAGA: Aye. 

25 THE CLERK: Councilmember Harimoto? 

.__-----RALPH ROSENBERG COURT REPORTERS, INC.-------' 
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1 COUNCILMEMBER HARIMOTO: Aye. 

2 THE CLERK: Councilmember Kobayashi? 

3 COUNCILMEMBER KOBAYASHI: Aye. 

4 THE CLERK: Councilmember Manahan? 

5 COUNCILMEMBER MANAHAN: Aye. 

6 THE CLERK: Councilmember Menor? 

7 COUNCILMEMBER MENOR: Aye. 

8 THE CLERK: Councilmember Pine? 

9 COUNCILMEMBER PINE: Aye. 

10 THE CLERK: Councilmember Martin? 

11 CHAIR MARTIN: Yes. 

12 THE CLERK: Mr. Chair, we have seven ayes 

13 and two noes. 

14 CHAIR MARTIN: Okay, thank you. Thank 

15 you, Madam Clerk. Committee Report 251 has been 

16 adopted and Bill 42, CD-2, FD-1 has passed third 

17 reading. 

18 (End of excerpt.) 

19 

20 

21 

22 

23 

24 

25 
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1 C E R T I F I C A T E 

2 

3 I, Jessica R. Perry, Certified Shorthand Reporter 

4 for the State of Hawaii, hereby certify that the 

5 videotaped proceedings were transcribed by me in 

6 machine shorthand and thereafter reduced to 

7 typewritten form; that the foregoing represents to the 

8 best of my ability, a true and correct transcript of 

9 the videotaped proceedings had in the foregoing 

10 matter. 

11 I further certify that I am not attorney for any of 

12 the parties hereto, nor in any way concerned with the 

13 cause. 

14 DATED this 19th day of May, 2016, in Honolulu, 

15 Hawaii. 

16 

17 

18 

Jessica R. 
Perry 

Digitally signed by Jessica R. Perry 
DN: cn=Jessica R. Perry, a, au, 
email=jessperry@hawaii.rr.com, 
c=US 
Date: 2016.05.19 11:48:48 -10'00' 

19 Jessica R. Perry, CSR, RPR 
Hawaii CSR# 404 

20 

21 

22 

23 

24 

25 
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Seal of the City and County of Honolulu to be affixed this day, February 11, 
2016. 

City Clerk 
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CITY COUNCIL 
CITY AND COUNTY OF HONOLULU 

HONOLULU, HAWAII 96813-3077 

JOURNAL 

REGULAR MEETING 
11 TH SESSION 

WEDNESDAY, SEPTEMBER 11, 2013 

CITY COUNCIL CHAMBER 
3RD FLOOR, HONOLULU HALE 

HONOLULU, HAWAII 96813 

ERNEST Y. MARTIN 
CHAIR & PRESIDING OFFICER 
IKAIKA ANDERSON 
VICE CHAIR 
BREENE HARIMOTO 
FLOOR LEADER 
STANLEY CHANG 
CAROL FUKUNAGA 
ANN H. KOBAYASHI 
JOEY MANAHAN 
RON MENOR 
KYMBERLY MARCOS PINE 

Note: The video of the full proceedings of this meeting can be viewed at 
http://honolulucountvhi.iqm2.com or a copy of the video may be requested by 
calling the City Clerk's Office at 768-5822. 

CALL TO ORDER 

Pursuant to adjournment, the regular meeting of the City Council was called to order by the 
Chair and Presiding Officer, Ernest Y. Martin, at 10:33 a.m. 

ROLL CALL 

Roll call showed the following Councilmembers present: 

Councilmembers Anderson, Chang, Fukunaga, Harimoto, K9bayashi, Manahan, Menor, 
Pine, Martin - 9. 

INTRODUCTION OF GUESTS 

There were no guests. 



City Council Journal 
Wednesday, September 11, 2013 

Councilmember Kobayashi moved that Committee Report 250 be adopted and Bill 40, CD1 
pass third reading, as amended to CD2. Seconded by Councilmember Chang. 

The following individuals testified: 

1. Natalie Iwasa (Support) 
2. David Takahashi (Oppose) 

Councilmembers Kobayashi (CC-126) and Manahan (CC-132) noted for the record that 
they filed Disclosures of Interest with the City Clerk's Office. 

Councilmember Kobayashi stated that exemptions granted for those 75, 80 or 85 years of 
age continue for a maximum period of 5 years. She noted that the Property Tax Director 
and the Budget Director will be monitoring the impact of Bill 40, CD2 on taxpayers. 

Committee Report 250 was adopted and Bill 40, CD2 passed third reading, as amended. 

AYES: 

NOES: 

ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI, MANAHAN, 
MENOR, PINE, MARTIN - 9. 
None. 

THIRD READING 
BILL 42, CD2, FD1 - COMMITTEE REPORT 251 

A BILL FOR AN ORDINANCE RELATING TO REAL PROPERTY TAXATION. 

The following amendment was posted on the agenda: 

Bill 42, CD2, Proposed FD1 

Councilmember Kobayashi moved that Committee Report 251 be adopted and Bill 42, CD1 . 
pass third reading, as amended to CD2. Seconded by Councilmember Chang. 

Councilmember Harimoto moved that the Bill be amended to FD1. Seconded by 
Councilmember Kobayashi. The amendment revises page 9, subsection (i)(1)(B) and 
subsection (8)(3), and makes miscellaneous non-substantive technical adjustments. 
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The following individual testified: 

Natalie Iwasa (General comment) 

Bill 42, CD2 was amended to FD1. 

AYES: ANDERSON, CHANG, FUKUNAGA, HARIMOTO, KOBAYASHI, MANAHAN, 
MENOR, PINE, MARTIN - 9. 

NOES: None. 

Councilmembers Kobayashi (CC-126) and Manahan (CC-132) noted for the record that 
they filed Disclosures of Interest with the City Clerk's Office. 

Councilmember Chang spoke in opposition to Bill 42, CD2, FD1 because of serious 
concerns about its impact on small landlords and the City's job market and economic 
recovery. 

Councilmember Anderson spoke in opposition to Bill 42, CD2, FD1 due to serious concerns 
about its impact on those kupuna who want to hold onto their homes for future generations. 

Councilmember Kobayashi stated that the intent was to protect renters and homeowners 
with exemptions. She noted that a modest increase is envisioned which would differentiate 
between a resident who lives in their home with a home exemption and one who does not 
have a home exemption. 

Councilmember Pine spoke in strong support of Bill 42, CD2, FD1 because she believes 
the measure will help to stabilize the housing market and provide income to the City without 
burdening local people. She expressed concern that extremely wealthy people from other 
countries pay more than the list price for homes, increasing the cost of housing for local 
residents. 

Council member Harimoto spoke in support of Bill 42, CD2, FD1. He noted that the City will 
be facing a very large budget deficit next year. He stated that the measure would apply to 
investors who rent out their $1 million homes and would not impact owners who live in their 
homes valued at $1 million or more who have a home exemption. 

Chair Martin spoke in support of Bill 42, CD2, FD1. He expressed confidence that the 
Budget Chair will be diligent in examining the impacts of the measure. In light of the 
Administration's concerns with regard to revenue enhancement opportunities in order for 
the County to continue to meet the needs of its citizens, he requested that councilmembers 
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vote in favor of moving the Bill forward. He also urged councilmembers to introduce other 
revenue enhancement measures for consideration. 

Committee Report 251 was adopted and Bill 42, CD2, FD1 passed third reading. 

AYES: FUKUNAGA, HARIMOTO, KOBAYASHI, MANAHAN, MENOR, PINE, 
MARTIN -7. 

NOES: ANDERSON, CHANG - 2. 

Related communication: 

D-641 Nelson H. Koyanagi, Jr., Department of Budget and Fiscal Services 

FIRST READING 
RESOLUTION 13-177 (Executive Matters and Legal Affairs) 

RESOLUTION INITIATING AMENDMENTS TO THE REVISED CHARTER OF THE CITY 
AND COUNTY OF HONOLULU 1973, AS AMENDED, RELATING TO THE BOARD OF 
WATER SUPPLY. 

Councilmember Anderson moved that Resolution 13-177 pass first reading. Seconded by 
Councilmember Harimoto. 

The following individuals testified: 

1. Ernest Y. W. Lau, Board of Water Supply (D-639, D-645) (Oppose) 
2. Dee Sugihara, Hawaii Government Employees Association (M-2196) (Oppose) 
3. Mahealani Cypher (M-2239) (Oppose) 
4. Dan Purcell (Support) 
5. Jim Anthony (Support) 

In response to Councilmember Pine, Mr. Anthony stated that he would provide her 
with the list of private purveyors of water in the County. 

In response to councilmembers, Manager and Chief Engineer Ernest Y. W. Lau, Board of 
Water Supply (BWS) stated that: 

• The BWS is self-sustaining and must ensure not to issue more bond debt than it can 
afford. The BWS maintains bond ratios to keep a high bond rating in order to qualify 
for lower interest rates which results in a tremendous savings for customers. 
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ADJOURNMENT 

At 4:20 p.m., Councilmember Anderson moved that the Council stand adjourned until 
Wednesday, October 9, 2013, at 10:00 a.m. Seconded by Council member Harimoto and 
there being no objections from the 9 members present, it was so ordered by the Chair. 

vc/el 

DATE APPROVED: 

October 9, 2013 
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Respectfully submitted, 
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GLEN I. TAKAHASHI 
CITY CLERK 

KIMBERLY l. RIBELLIA 
DEPUTY CITY CLERK 

OFFICE OF THE CITY CLERK 
CITY AND COUNTY OF HONOLULU 
530 SOUTH KING STREET, ROOM 100 
HONOLULU, HAWA II 96813-3077 
TELEP H O NE : (808) 768-3810 • FA X : (808) 768-3835 

CERTIFICATE 

I hereby certify that attached hereto is a true and correct copy of 
Departmental Communication No. 641 (2013) of the City and County of 
Honolulu , the original of which is on file and of record in this Office. 

In Witness Whereof, I have hereunto set my hand and caused the 
Seal of the City and County of Honolulu to be affixed this day, February 11 , 
2016. 

t 

City Clerk 
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KIRK CALDWELL 
MAYOR 

DEPARTMENT OF BUDGET AND FISCAL SERVICES 

CITY AND COUNTY OF HONOLULU 
530 SOUTH KING STREET, ROOM 208 o HONOLULU, HAWAII 96813 

PHONE: (808) 768-3900 •FAX: (808) 768-3179 •INTERNET: www.honolulu.gov 

September 10, 2013 

The Honorable Ernest Y. Martin, Chair 
and Members 

Honolulu City Council 
530 South King Street, Room 202 
Honolulu, Hawaii 96813 

Dear Chair Martin and Councilmembers: 

SUBJECT: Bill 42 (2013), CD2, FD1 (Proposed) 

NELSON H. KOYANAGI, JR. 
DIRECTOR 

GARYT. KUROKAWA 
DEPUTY DIRECTOR 

0 

-0 
:i:.: 

-.. 

The Department of Budget and Fiscal Services is in support of Bill 42 (2013), 
CD2, FD1 (Proposed) which amends ROH Section 8-7.1 by adding "residential A" as 
a new general real property class. 

The City has a legitimate interest in local neighborhood preservation, continuity 
and stability. Creating this new residential A class will inhibit displacement of lower 
income families or aging-in-place families or established, older neighborhoods by the 
forces of gentrification, such as by proliferation of expensive vacation homes for the use 
by our visitor population or by others who are not owner-occupants. The creation of the 
residential A class is financially helpful to owners who have a lohg-term commitment to 
live in their communities and provides an incentive for them to stay. 

Long-time owner occupants have certain expectations warranting protection 
against higher taxes, which owners of second homes or vacation homes do not have. A 
family that buys a residence and intends to occupy it for a length of time, does so based 
on certain expectations related to that family's income and lifestyle. Over time, as the 
neighborhood values increase as a result of the purchase of neighboring properties by 
new owners who often tear down and rebuild million dollar second homes or vacation 
homes, the established family is unable to pay for the increased financial 
respqnsibilities of property ownership, including increased real property taxes resulting 
from the increase in property values. The owners of high-end homes, who have 
purchased or built properties based on their own income expectations and lifestyle, 

DEPT. COM. 641 



The Honorable Ernest Y. Martin, Chair 
and Members 

September 10, 2013 
Page 2 

have financial expectations that have accounted for the higher property values, as 
reflected by their purchase price. After the initial passage of Bill 42, all taxpayers will 
be able to make more certain and accurate predictions of their future tax liability. 

In addition to preserving older neighborhoods and protecting homeowners who 
have made a long-term commitment to the neighborhood, the residential A class is also 
designed to not harm the typical renter. Often, tax schemes that pit homeowners with 
home exemptions against homeowners without home exemptions end up hurting 
renters economically. Setting the threshold for residential A properties at $1,000,000, 
allows the owners of typical rental properties without a home exemption to keep the rent 
at affordable levels instead of passing tax increases on to their tenants. Renters of 
homes valued at $1,000,000 or greater would appear to have the financial wherewithal 
to absorb any tax increase applied to their rental payments. 

The administration strongly supports this bill and asks for Council's support in 
passing this measure. If you have any questions, please call me at 768-3901. 

APPROVED: 

Sincerely, 

Nelson H. Kaya agi Jr., Director 
Budget and Fiscal Services 
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Attorneys for Appellee 
CITY AND COUNTY OF HONOLULU 

IN THE TAX APPEAL COURT OF THE 

In the Matter of the Tax Appeal 

STATE OF HAWAII 

) Case No. 1 T.X. 16-1-0012 
) 

3i:' 
fY1 

of ) ANSWER OF APPELLEE CITY 

.. 
en w 

Schuyler E. Cole and Marilyn J. Cole, 

Taxpayer-Appellants. 

) AND COUNTY OF HONOLULU TO 
) THE NOTICE OF APPEAL TO TAX 
) APPEAL COURT FROM 2016 REAL 
) PROPERTY ASSESSMENT NOTICE 
) ISSUED BY THE REAL PROPERTY 
) ASSESSMENT DIVISION OF THE 
) CITY AND COUNTY OF 
) HONOLULU; CERTIFICATE OF 
) SERVICE 
) 
) Trial Date: None 
) 

--------------- ) The Honorable Judge Gary W.B. Chang 
TMK 5-7-005-006-0002 

ANSWER OF APPELLEE CITY AND COUNTY OF HONOLULU TO 
THE NOTICE OF APPEAL TO TAX APPEAL COURT FROM 

2016 REAL PROPERTY ASSESSMENT NOTICE ISSUED BY THE REAL PROPERTY 
ASSESSMENT DIVISION OF THE CITY AND COUNTY OF HONOLULU 

The Appellee CITY AND COUNTY OF HONOLULU ("City"), by and through its 

above-named attorneys, hereby answers the Notice of Appeal to the Tax Appeal Court from the 

Board of Review of the City, filed herein on January 6, 2016 ("Notice of Appeal"), by the 

Taxpayer-Appellants SCHUYLER E. COLE AND MARILYN J. COLE ("Appellants") as 

EXHIBITG 

-~::; 
-I 



follows: 

FIRST DEFENSE 

The Notice of Appeal fails to state a claim upon which relief can be granted. 

SECOND DEFENSE 

1. The City admits the allegations in paragraphs 1 through 6. 

2. The City denies the allegations in paragraph 7. 

3. The City is without knowledge and has no information regarding the allegations in 

paragraph 8, and upon said basis denies said allegations. 

4. The City admits that the Subject Property was classified "Residential A" for 

taxation purposes, and denies the remaining allegations in paragraph 9. 

5. The City denies the allegations in paragraphs 10 through 15. 

6. The City is without knowledge and has no information regarding the allegations in 

paragraph 16, and upon said basis denies said allegations 

7. The City denies the allegations in paragraphs 17 through 23. 

8. The City denies the prayer and each and every allegation of the Notice of Appeal 

not specifically answered hereinabove. 

THIRD DEFENSE 

There is lack of jurisdiction over the subject matter of this appeal. 

FOURTH DEFENSE 

The City incorporates by reference herein each and every defense heretofore asserted in 

this action. 

WHEREFORE, the City prays as follows: 

1. That this appeal be dismissed with prejudice; 
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2. That this Court find the subject assessment valid and legal and enter 

judgment in favor of the City; and 

3. That the City have such other and further relief as may be deemed just and 

equitable in the circumstances. 

16-00095/462758 

DATED: Honolulu, Hawaii, January 26, 2016. 

DONNA Y. L. LEONG 
Corporation Counsel 

By~Q~v 
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LEE M. AGSALUD 
Deputies Corporation Counsel 
Attorneys for Appellee 

CITY AND COUNTY OF HONOLULU 



JN THE TAX APPEAL COURT OF THE 

STATE OF HAWAII 

In the Matter of the Tax Appeal 

of 

Schuyler E. Cole and Marilyn J. Cole, 

Taxpayer-Appellants. 

~~~~~~~~~~~~~~~~ 

TMK 5-7 -005-006-0002 

) Case No. 1 T.X. 16-1-0012 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof will be duly served upon the following by hand 

delivery or by mailing the same, postage prepaid: 

RAY K. KAMIKA WA 
NATHANIEL A. HIGA 
Chun Kerr LLP 
745 Fort Street, Suite 900 
Honolulu, HI 96813 

Attorneys for Taxpayer-Appellants 

DATED: Honolulu, Hawaii, January 26, 2016. 
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SUSAN A. BENDER 
LEE M. AGSALUD 
Deputies Corporation Counsel 
Attorney for Appellee 

CITY AND COUNTY OF HONOLULU 
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REAL :PROPERTY TAX 
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Diredor--Co,Pectioli, re·C'ords of delinquent taxes, uncollectible delinquent 
taxes.· 
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Abstracts of register.ed conveyances; copies of corporation exhibits 
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Due date on'Saturday;Sunday ot holiday. 
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Adjustments and re(unds. 
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Sec. 8:-1.1 · Legislati:v,eiiltent; 
·: T)le purp'.ose.ofithis chapter is to iniplementthe authority granted to. the City and· County of 

Honolulu to assess, impose and collect re~l propertytaxes.b'Med· 0n.an amendm<mt fo the Constitution of the State of 
Hawaii which was adoptedun Noveml:)er7, 1978-,·bythe electorate .. (Adqed by Ord. 80·-72) 

Sec. g .. 1.2 Defmitions~ ·EXHlBITH 



Wherever used in this chapter: 
"City" means the City and County of Honolulu. 
"Director" means the director of budget and fiscal services of the City and County of Honolulu or 

the director's authorized subordinate. 
"Property" or "real property" means and includes all land and appurtenances thereof and the 

buildings, structures, fences and improvements erected on or affixed to the same, and any fixture :which is erected on 
or affixed to such land, buildings, structures, fences and improvements, including all machinery and other 
mechanical or other allied equipment and the foundations thereof, whose use thereof is necessary to the utility of 
such land, buildings, structures, fences and improvements, or whose removal therefrom cannot be accomplished 
without substantial damage to such land, buildings, structures, fences and improvements; excludirtg, however, any 
growing crops. (Sec. 8-1.1, R.O. 1978 (1983 Ed.); Am. Ord. 96-58, 07-47) 

Sec. 8-1.3 Duties and responsibilities of the director. 
The director shall have the following duties and powers, in addition to any others prescribed or granted by this 
chapter: 
(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

Assessment. To assess, pursuant to law, all real property situated withinthe geographic boundary 
of the City and County of Honolulu for taxation ofreal property and to make any other assessment 
by law required to be made by the director. 
Collections. To be responsible for the collection of all taxesimposed by this chapter and for such 
other duties as are provided by law. 
Construction ofRevenue Laws. To construe the provisions of this chapter, the administration of 
which is within the scope of the director's duties, whenever requested by any officer or employee 
of the city, or by any taxpayer. 
Enforcement of Penalties. To see that penalties are enforced when prescribed by this chapter (the 
administration of which is within the scope of the director's duties) for disobedience or evasion of 
its provisions, and to see that complaint is made against persons violating any provisions of this 
chapter; in the execution of these powers and duties, the director may call upon the corporation 
counsel or prosecuting attorney, whose duties it shall be to assist in the institution and conduct of 
all proceedings or prosecutions for penalties and forfeitures, liabilities and punishments for 
violation of the provisions of this chapter in respect to the assessment and taxation of real property. 
Forms. To prescribe forms to be used in or in connection with the provisions of this chapter, 
including forms to be used in the making ofreturns by taxpayers or in any other proceedings 
connected with the provisions of this chapter and to change the same from time to time as deemed 
necessary. 
Maps. 
(I) 

(2) 

The.director shall provide for the City and County of Honolulu, maps drawn to 
appropriate scale, showing all parcels, blocks, lots or other divisions of land 
based upon ownership, and their areas or.dimensions, numbered or otherwise 
designated in a systematic manner for conyenience ofidenti:fication, valuation 
and assessment. The maps, as far as possible, shall show the names of owners of 
each division ofland, and shall be revised from time to time as ownership 
changes and as further divisions ofparcels occur. The director shall also 
maintain, as and when.such information is available, maps showing present use, 
zoning and physical use capabilities ofland located within the City and County 
of Honolulu for the guidance of assessors and the information of various tax 
review tribunals and the general public. 
The director shall charge fees for .the use and other disposition of tracings of 
these maps, including copies or prints made therefrom, by private persons or 
firms as provided for by ordinance. 

Inspection, Examination of Records and Property. The.director shall I:iave the authority to inspect 
and examine the records and property of all public officers without charge, and to examine the 
books and papers of account of any person for the purpose.of enabling the director to obtain all 
information that could in any manner aid the director in discharging the director's duties under this 
chapter. 
Inspection, Examination of Real Property. To inspect and examine the real property of any person 
for the purpose of enabling the director to attain all information that could in any manner aid the 
director in discharging the director's duties under this chapter. 
Recommendations for Legislation. To recommend to the mayor such amendments, changes or 
modifications of the provisions of this chapter or any applicable state statutes as may seem proper 
or necessary to remedy injustice or irregularity, or to facilitate the assessment ofproperty under 
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Sec. 8-1.21 Neglect of duty-.Misdemeanor . . 
Ally officer or employee of the department of finance, any person duly authorized by the director, 

or any police officer, on whom duties are imposed under this chapter, who wilfully fails or refuses or neglects to 
perform faithfully any duty or duties of such person required by this chapter, shall be deemed guilty of a 
misdemeanor. (Sec. 8-1.25, R.O. 1978 (1983 Bd,)) 

Sec. 8-1.22 P enalty for misdemeanors.• 
Ally person convicted of any misdemeanor under this chapter, for which no punishment is 

otherwise prescribed, shall be fined not more than $500.00 or (if a natural person) imprisoned for not more than one 
year or both. (Sec. 8-1.26, R.O. 1978 (1983 Ed.)) 

Sections: 

Sec. 8-2.1 
(a) 

(b) 

(c) 

8-2.1 
8-2.2 
8-2.3 

Article 2. Notice of Assessments--Assessment Lists 

Notice of assessments- Addresses of persons entitled to notice. 
Assessment lists. 
Informalities or mistakes in names or notices not to invalidate assessments. 

Notice of assessments--Addresses of persons entitled to p.otice. 
On or before Decembe( 15th preceding the tax year, the director shall give notice of the assessment 
for the tax year against each known owner, by personal delivery to the owner or by mailing to the 
owner on or before such.date postage prepaid.and addressed to the owner at the owner's last known 
place of residence or address a written notice identifying the property involved by the tax key and 
the general class established in accordance with Section 8-7.l(c) and setting forth the valuation 
placed upon the real property, determined .pursuant to Section 8-7.l(a), the exemption, if any, 
allowed or denied, as the case may be, and the.net taxable value of the real property. The general 
class of the pro11erty shall be set forth in clear and descriptive language as used in Section 8-
7.l(c)(l) without-abbreviation and without reference to a code of any kind on the notice of 
assessment. In lieu of the notification methods set forth in this paragraph, the director shall, at the 
option of the owner, give notice of the assessment by electronic transmission. 
In addition to the foregoing, the director shall, in each year, give notice of the assessments for the 
upcoming tax year by public notice (by publication thereof at least three times on different days 
prior to December 3 lst of each year in a newspaper of general circulation, published in the English 
language) ofa time when (which shall be not less than a period 0flO days prior to December 31st 
preceding ·the tax, year) and of a place where the records of taxable properties maintained for the 
district may be inspected by any person for:the·purpose ofenabling such person to ascertain what 
assessments have.been made against such person or such person's property and to confer with the 
director so that any errors may be corrected before the filing of the assessment list. 
On or before December 15th preceding the tax year, the director shall notify by mail or by 
electronic transmission each known owner whose property has been assigned a different general 
class from the general class assigned the previous tax year, that the property has been reclassified 
for property tax assessment purposes for the ensuing tax year. Such notification shall state the 
property's general class immediately prior to the change, the new general class, and the effective 
date of the new general class. 

(Sec. 8-2.1, R.O. 1978 (1983 Ed.); Am. Ord. 92-20, 93-95, 96-15, 02-45, 05-003, 07-49, 07-50) 

Sec. 8-2.2 Assessment lists. 
On or before Ja!luary 3 lst preceding the tax year, the director shall have' prepared from the records 

of taxable properties a list, in duplicate, of all assessments tnaae, which list shall be signed and sworn to by the 
person preparing it. The assessment liSt shall identify the property assessed by its tax key and shall set forth the 
general class of the property established in accordance with Section 8-7.l(c), the valuation of the real property, the 
amount of exemption allowed on the real property, and the net taxable value of the real property. The assessment list 
shall be the lists in accordance with which taxes shall be collected, subject only to change made by any court or other 
tribunal having jurisdiction, where appeals from assessments have been duly taken and prosecuted to final 
determination, and subject to Section 8-1.17. Thete shalt be noted upon such lists all appeals taken pursuant to 
Section 8-12.1 and the amount involved irt each case. The original of the assessment lists shall be retained by the 
person preparing it, and one copy shall be held'by the city clerk. (Sec. 8-2.21 R.O. 1978 (19'83 Ed.); Am. Ord. 92-
20, 96-15, 97-55, 02-45) 



(I) Tile property of the owner has been leased for a tenn of 15 years or more; 
(2) The classification of the property has been changed to a classification of a higher use dwing the life of the lease; 

and 
f3) The classification to a higher use has occurred without the lessee, who occupies the property, petitioning for 

such higher classification. 
(b) Taxes·which are imposed upon the·owners of property under this section shall be paid by the owner of such property 

without being transferred to the lessee who occupies the property and such tax shall be the difference between the assessed 
valuation of the property after the classification change times the-applicable tax rate less the assessed valuation of the 
property as· it existed prior to the classification change times the applicable tax rate. 

(Sec. 8-6.4, RO. 1978 (1983 Ed.)) 

Sec. 8-6.S Assessment of property of corporations or copartoersblps. 
Property of a corporation or copartnership shall be assessed to it under its corporate or finn name. (Sec. 8-6.5, RO. 1978 

(1983 Ed.)) 

Sec. 8-6.6 Fiduciarles--Llability. 
Every personal representative, trustee, guardian or other fiduciary shall be answerable as such for the performance of all 

such acts, matters or things as are required to be done by this chapter in respect to the assessment of the real property such person 
represents in such person's fiduciary capacity, and such person shall be liable as such fiduciary for the payment of taxes thereon up to 
the amount of the available property held by such person in such capacity, but such person shall not be personally liable. Such person 
may retain, out of the money or other property which such person may hold or which may come to such person in such person's 
fiduciary capacity, so much as may be necessary to pay the taxes or to recoup oneself for the payment thereof, or such person may 
recover the amount thereof paid by such person from the beneficiary to whom the property shall have been diStributed. (Sec. 8-6.6, 
R.O. 1978 (1983 Ed.)) 

Sec. 8-6.7 Assessment of property of unknown owners. 
The taxable property of persons unknown, or some of whom are unknown, shall be assessed to "unknown owners,• or to 

named persons and "unknown owners; as the case may be. The taxable property of.persons not having record title thereto on October 
1st, preceding the tax year for which the assessment is made, may be assessed to "unknown owners; or to named persons and 
"unknown owners," as the case may be. Such property may be levied upon for unpaid taxes. (Sec. 8-6.7, R.O. 1978 (1983' Ed.); Am. 
Ord. 96-15) 

Article 7. Valuations 

Sections: 
8-7.1 Valuation-Considerations in fixing. 
8-7.2 Water tanks. 
(8-7.3 Dedication l>f lands for agricultural use. Repealed by Ord. 04-34.) 
8-7.3 Dedication oflallds for agricultural use. 
8-7.4 Lands dedicated for golf course use. 
8-7.S Certain property dedicated for residential use. 

Sec. 8-7.1 Valuation-Considerations In fixing. 
(a) The director of budget and fiscal services shall cause the fair market value of all taxable real property to be determined and 

annually assessed by the market data and cost approaches to value using appropriate systematic methods suitablefor mass 
valuation of real property for ad valorem taxation purposes, so selected and applied to obtain, as far as possible, uniform 
and equaHud assessments throughout the county. 

(b) So far as practicable, records shall be compiled and kept which shall show the methods established by or under the 
authority of the director, for the determination of values. 

(c) (I) Real property shall be classified, upon consideration of its highest and best use, into the following general 
classes, uni~ it qualifies for a different class as defmed in this section: 
(A) Residential; 
(B) Hotel and resort; 
(C) Commercial; 
(D) Industrial; 
(B) Agricultural; 
(F) Preservation; 
(G) Public service; 
(H) Vacant agricultural; and 
(I) Residential A. 

(2) In assigning real property to one of the general classes, the director shall give major consideration to the 
districting established by the city in its general plan and zoning ordinance, and such other factors which 
influence highest and best use. 
Notwithstanding the city's zoning district classification, the director shall assign to the agricultural class any 
real property classified as tree fann property llltder HRS Chapter. 186. 

(3) When real property is subdivided into condominium units, each unit and its appertaining common interest 
(A) Shall be classified upon consideration of the unit's actual use into one of the general classes in the 

same manner as real property; and 
(B) Shall be deemed a parcel and assessed separately from other units. 



). 
I, 

(4). Notwithstanding any provision contained in this subsection, a condominium unit which is used at any time 
during the assessment year as a time share unit shall be Classified for the following tax year as "hotel and resort" 
.unless: 
(A) The unit is on property zoned as·apartment,.apartment mixed use, apartment precinct, or apartment 

mixed use precinct, 
{B) The property on which the unit is located does not include a lobby with a clerk's desk or counter 

with 24-hour'clerk service facilities for registration ll!ld keeping of records relating to persons using 
the:property, lllld 

(C} · The:unit is'part ofa.condominium property tegime established pursuant to HRS Chapter 514A. 
If the requirements of{A),(B)and.(C} are met,. the timeshare unit shall be classified as "residential." For 
purposes ofthis.paragraph, "assessment year'? shall mean the one-year period beginning October 2nd of the 
pr~vious calendar year and ending October lst, inclusive, of the calendar year preceding the tax year, and "time 
. sharing" shall.be as defined in. Section 21-10. L 

(5) ''.Vacant agricultural" means a parcel,,or portion thereof; which would otherwise be classified agricultural by the 
director upon major consideration .of)he,districting established by the city in its general plan and zoning 
orwnance ·ll!ld 6f such other :factors which influence highest and best use, but which parcel, or portion thereof: 
(i) has no residential buildings; and (ii) is not dedicated for agricultural purposes. If a portion of a parcel is 
dedicated as v.acll!lt agricultural, the remainder.of the parcel that is zoned agricultural must be dedicated for 
agricultural use. · 

(6) Notwithstanding any provision contained-in this· subsection, all real property actually used by a public service 
complllly in its pubJic,service business shall be classified public service. For purposes of this subsi;ction, a 
public service complllly is defined as a public utility, except airlines, motor carriers, common carriers by water, 
and.contract carriers, where: 
(A): "Public utility'.! means and includes every person who. may own, control, operate, or manage as 

owner, lessee, trustee, receiver,. or otherwise, whether under a franchise, charter, license, articles of 
association, or otherwise, any plant or equipment, or any part·thereof, directly or indirectly for public 
use, for the transportation of passengers or freight, or the conveyance or transmission of 
telecommunications messages, or .the furnishing of facilities for the transmission of intelligence by 
.electricity by land or water or air within the state, or between points within the state, or for the 
production, conveyance, transmission; delivery, or.furnishing of light, power, heat, cold, water, gas, 
or oil, or for the. storage or warehousing .of goods; or the disposal· of sewage; provided that the term: 
(i) · Shall include any person in~ofar as that person owns or operates a private sewer company 

or sewer facility; . 
(ii) Shall include telecommunications ·carrier or telecommunications common carrier; 
(ill) Shall· not include any person insofar as .that person owns or operates an aerial 

.transportation enterprise;· 
.(iv) Shall not include persons owning or operating taxicabs, as defined in this subsection; 
(v) Shall not include common carriers transporting only freight on the public highways, 

unles.s operating within.localities or along routes or between points that the public 
utilities.commission·ofthe State ofHawaii:finds:to be inadequatelyserviced without 
regulation under this ·chapter; · 

(vi) Shall not include persons engaged in the b1,1siness of wai:ehousing or storage unless the 
· p1,1blic 1,1tilities colillllission of the State of Hawaii :fmds that regµlation thereof is 
necessary in the·public interest; 

{vii) Shall not include: 
{aa) The business· of any carrier.by water to the extent that the carrier enters into 

private .contracts for towage, salvage, hauling, or carriage between points 
with.in the s~ate and the carriage is not.pursuant to either an established 

·schedule or an .undertaking to perform carriage services on behalf of the 
public·generally; and . 

(bb) The. btlsiness of any carrier by watev, substantially ertgaged in interstate or 
foreign commerce, transporting passengers on luxury cruises between points 
within the state. or on luxury round-trip cruises returning to the point of 
departure; 

(viii) Shall not include any person who: 
( aa) Controls; operates, or manages plants or facilities: for the production, 

·transmission, orfuniishing of power primarily or entirely from nonfossil fuel 
sources; and 

(bb) .:Provides; sells, or transmits all of that power, except such power-as.is used in 
its own internal •operations, directly to a publi«;. utility. for. transmission to the 
public; 

(ix) Shall not im;:lude a telecommunications provider, only to the extent·determined by the 
public utilities•i:ommission:ofthe State of Hawaii, purswmt to applicable state law; 

(x} Shallnot indude any person w)lo controls, operates; or manages·plants or facilities 
developed pursuant to applicable state; law for conveyjng, distributing, and transmitting 
water.forirrigation and such other purposes.that'Sha!J be held for public use and purpose; 
and,., 

.(xi) . .Shall not include any person vvho;owns, controls, operates, or manages plants or facilities 
for the·reclamation Qf wastewater; provided that: 



(aa) The services of the facility shall be provided pursuant to a service contract 
betweeii-llie person and a stateorcounfY agency ana-aneast 1 o percent of the 
wastewater processed is used directly by the state or county which has entered 
info the service contract; 

(bb) The primary function of the facility shall be the processing of secondary 
treated wastewater that has been produced by a municipal wastewater 
treatment facility that is owned by a state or county agency; 

(cc) The facility shall not make sales of water to residential customers; 
( dd) The facility may distribute and sell recycled or reclaimed water to entities not 

covered ·by a state or county service contract;' provided that, in the absence of 
regulatory oversight arid direct competition, the distribution and sale of 
recycled or reclaimed water shall be-voluntary and its pricing fair and 
reasonable. For purposes of this subparagraph xi, "recycled water" and 
"reclaimed water" mean treated wa8tewaterthat by design is intended or used 
for a beneficial purpose; and 

(ee) The facility shall not be engaged, either directly or indirectly, in the 
processing of food wastes. 

(B) "Motor carrier" means a common carrier or contract carrier transporting freight or other property on 
the public highways, other than a public utility or taxicab. 

(C) •"Contract carrier" means a person other. thari a public utility or taxicab which, under contracts or 
agreements, engages in the transportation of persons or property for compensation, by land, water, or 
air. 

(D) "Carrier" means a person who engages in transportation, and does not include a person such as a 
freight fonvarder or tour packager who provides transportation by contracting with others, except to 
the extent that such person oneself engages in transportation. 

(E). "Taxicab" means and includes: 
(i) Any motor vehicle used in the movement of passengers on the public highways under the 

following circumstances, namely, the passenger hires the vehicle on call or at a fixed 
stand, with or without baggage for transportation, and controls the vehicle to the 
passenger's destination; and 

(ii) Any motor vehicle having seating accommodations for eight or less passengers used in 
the movement of passengers on the,public highways between a terminal, i.e., a fixed 
stand, in the city of Honolulu, and a terminal in a geographical district outside the limits 
of the city of Honolulu, and vice versa, without picking up passengers other than at the 
terminals or f!Xed Stands; provided that passengers may be unloaded at any point between 
terminals; and provided further that this definition relating to motor vehicles operating 
between terminals shall pertain only to those motor vehicles whose operators or owners 
were duly licensed under any applicable provision of law or ordinance and doing 
business between such terminals on January 1, 1957. 

(F) ''Telecommilhications carrier" or "telecommunications common carrier" means any person that 
owns, operates, manages, or controls any facility tisedto furnish telecommunications services for 
profit to the public, or to Classes-of users as to be effectively available to the public, engaged in the 
provision of services, such as voice; data, image, graphics, and video services, that make use of all or 
part of their transmission facilities, switches, broadcast equipment, signalling, or control devices. 

(G) "Telecommunications service" or "teleco!nmunications" means the offering of transmission between 
or among points specified by a user, of information of the user's choosing, including voice, data, 
image, graphics, and video without change in the form or content of the information, as sent and 
received, by means of electromagnetic transmission, or other similarly capable means of 
transmission, with or without benefit of any closed transmission medium, and does not include cable 
service as defined under applicable state law. 

( d) Whenever land has been divided into lots or parcels as provided by law, each such lot or parcel shall be separately 
assessed. 

( e) When a parcel ofland which has been classified as agricultural is improved with a single-family dwelling and has been 
granted a home exemption for the tax year, that portion of the parcel which is used for residential purposes shall be 
classified as residential. This classification shall: 
(1) Apply onlytothat portion used for residential purposes; 
(2) Not exceed 5,000 square feet ofland'and the buildings and improvements on that land; and 
(3) Remain in effect only so long as the property qualifies for a home exemption. 

(f) When·a parcel·ofland which has· been Classified as preservation is improved with a single-family dwelling and has been 
granted a home exemption forthe tax year, that portion of the parcel which is used for residential purposes shall be 
classified as residential. This classification shall: 
(l) -Apply only to that portion used for residential purposes; 
(2) Not exceed 5;000 square feet ofland and the buildings and improvements on that land; and 
(3) Remain in effect only so long as the property qualifies for a home exemption. 

(g) (1) In detennining the value of buildings, consideration shall be given to any additions, alterations, remodeling, 
modifications or 6ther new ·construction, improvement orrepair work undertaken upon or made to existing 
buildings as the same may result in a higher assessable valuation of said buildings; provided, however, that any 
increase in value resulting from any additions, alterations, modifications or other new construction, 
improvement or repair work to buildings undertaken·ormade by the owner occupant thereof pursuant to the 
requirements of any urban redevelopment, rehabilitation or conservation project under the provisions of Part II 



of HRS Chapter 53, sball not i.ocrease the assessable valuation of any buildi.ag for a period of seven years from 
the date of certification as hereinafter provided. 

(2) It is further provided.that the owner c>ccupant.sball file with the director, in the manner and place which the 
director may designate, a statement of the details of the improvements certified in the following manner: 
(A) Io the case of additions, alter11tians, modifications or other new construction, improvement or repair 

work to a building that are undertaken pursuant to any urban redeyelopment, rehabilitation or 
conservation project as hereinabove mentiQned;.tbe statement shall be certified by the mayor or any 
governmental official designated by the mayor and approved by the council, that the additions, 
alterations,. modifications, or other new construction, improvement or repair work to the buildings 
were made and satisfactorily comply with the partic!llar urban dev.elopmeat, rehabilitation or 
conservation act provision; or 

(B) In the cas!l .of.maintenance or repairs to a residential building undertaken pursuant to any health, 
safety, sanitation or other governmental code prov.i~ion, the statement shall be certified by the mayor 
or any governmental official designated by the mayor and approved by the council, that (i) the 
building was inspected by them and found to be substandard when the owner occupant.made the 
claim, and (ii) the maintenance or repairs to the buildings were made and satisfactorily comply with 
the particular code provision. 

(h) Notwjthstanding the provisions of subsection ( c)(2), properties operating as transient vacation·units in accordance with 
Section 21-4.1 10-1, and which have a valid nonconformirtg use certificate, shall be classified based on their underlying 
zonin,g. 

(i) "Residential A" shall mean a parcel, or portion ~reot: which: 
(1) Is improved with no more than two single family dwelling units; and 

(A) Has an assessed value ofSl,000,000 or more; 
(B) Does not have a home exemption; and 
(C) Is zoned R-3.5, R·S, R-7.5, R-10.or R-20or is dedicated for residential use; 

(2) ls.vacant land 2:0ned R-3.5, R-5, R-7.5, R-10 or R-20 and has an assessed value of$1,000,000 or more; or 
(3) Is a condominium unit with an assessed valuation of SI ,000,000 or more and does not have a home exemption. 
Residential A excludes any parcel, or portion !hereof, improved with military housing located on or outside of a military 
base. 

(Sec. 8-7.J, R.O. 1978 (1987 Supp. to 1983 Ed.); Am. Ord. 91-84, 92-63, 94-08, 94-79, 00-66, 02-39, 02-45, 
02,57, 04-34, 04-35, 074, 07-10, 09-32, 10-31, 13-33, 13-41) 

Sec. 8-7.2 Water ta nks. 
Any provision to the contrary notwithstanding, any tank or otber storage receptacle required by any government agency to 

be constructed or installed on any taxable real property before water for home and farm use is supplied, and any other water tank, 
owned and used by a real property taxpayer for storing water solely for the iaxpayets own domestic use, shall be exempted in 
determining and assessing the value of such taxable real property. (Sec. 8-7 .2, R.O. 1978 (J 983 Ed.)) 

(Sec. 8-7.3 Dedication of lands for agricultural use. Repealed by Ord. 04-34.) 

Sec. 8-7.3 Dedication of lands for agricultu ral use, 
(a) As used in this section: 

"Agricultural qse of land" means the active use of the- land for the production of agricultural products. 
"Agricultural products" include such products as floricultural, horticultural, viticultural, aquacultural, forestry, nut, coffee, 

dairy, livestock, poultry, bee, animal, tree farm, animals raised by grazin& and pasturing, and any orb.er farm, agronomic, or plantation 
products. 

"Maintain as agricultural land" means that-the land dedicated· for agricultural use throughout the de9ication period is not, at 
the initiation of the owner or with the authorization of the owner, subject to (i) a change in the state land use classification from 
agricultural to urban or rural district, (ii) a change in the county zoning from agricultural, preservation or country district, or (iii) a 
subdivision of lhe Japd into parcels of five acres Qr less. 

"Owner" or "property owner" mean the fee simple OWl).er of the real property provided that for government-owned real 
property, "owner" or "property owner" mean a lessee oftbe land where (i) the lease allows tbe specific agricultural use, ai;id (ii) the 
lease tef!Jl extends through the period of the dedication. 

"Residential homesjte area" means that portion oftl:\e parcel, which is zoned agricultural and used for residential purposes, 
including land upon which th.e house is locati:d and the land designated to be tbe yard space. A residential homesite area cannot be 
dedicated fpr agriculturaJ. use. 

"Substantial and e:ontinuous agricultural use" means no less than 75 percent of tbe area of the. subject land, but excluding 
the area of unusable land, i$ iQ active, continuous and revenue-generating agricultural use throughout the subject time period. For 
lands dedi«ated for a period of five years or 10 )'.ears, substantial and.continuous agricultural use shall include necessary and 
customary fallowing periods. 

"T.ree fimn property" and "tree fann" mean land classified as tree farm property under HRS Chapter 186. 
"Unusable land" means that portio.n of the lands dedicated for a specific agricultural use that the director detennines to be 

unsuitable for the dedicated agricultural use. 
(b) Lands for which the djrector bas approved a petition for dedication for a specific agricultural use for a period of one year, 

five years, 1>r JO years shall be classified and assessed (or real property tax purposes at a percentage ofth.e land's fair 
market value as established in subdivision (2) and shall be subject to the following: 
(l). The land dedicated must be substantially arui continuo!lsly used for (he business of raising and producing 

agricultural prodncts in their natural state. · 
(2) Dedicated land shall be assessed as follows: 



which property tax revenues are to be.raised. The advertisement shall s.tate the rate or rates 
proposed to be set and the date, time and place of the meeting scheduled for setting the rate or 
rates. The date, time and place of the meeting shall also be announced at the public hearing 
required by subdivision (1) of this subsection. 

(3) It after adopting an increase or decrease in the tax rates as provided by subdivisions (1) and (2) of 
this subsection, the council determines that it requires a further increase or decrease in tax rates, 
the council shall readvertise and follow the requirements of subdivisions (1) and (2) ofthis 
subsection. 

( d) The council shall notify the director of budget and fiscal services of the tax rate or rates set for a tax year 
before the commencement of that tax year. Upon receipt of the notification, the director shall use the rate or 
rates·in the levying of property taxes as provided by this chapter. 

(e) The director of budget and fiscal services shall, on or before February 1st preceding the tax year, furnish the 
council with a calculation certified by the director as being as nearly accurate as possible of the net-taxable 
real property within the city, separately stated for each class established in accordance with subsection 
8-7.l(c) plus such additional data relating to the property tax base as may be necessary. The director shall 
include the amount of all tax credits granted under Article 13 for the current:tax year and the amount of all 
tax credit denials appealed during the current tax year as part of the infonnation required by this subsection. 

(f) · Insofar as the validity ofany tax rate is concerned, the provisions of subsection ( e) of this section as to dates 
shall be deemed directory; provided, that all other provisions of this section shall be deemed mandatory. 

(g) Notwithstanding any provision to the contrary, there shall be levied upon each individual parcel ofreal 
property taxable under this chapter a minimum real property tax of$300.00 a year, except for properties 
exe!Ilpt under Section 8-10.27 and except as provided in Section 8-10.28(b)(2). 

(Sec. 8-11.1, RO. 1978 (1987 Supp. to 1983 Ed.); Arn. Ord. 92-75, 96-15, 01-60, 02-45, 02-68, 03-28, 06-10, 10-9) 

Article 12. Appeals 

Sections: 
8-12.1 Generally. 
8-12.2 Appeals by persons under contractual obligations. 
8-12.3 Grounds of appeal-Real property taxes. 
8-12.4· Second appeal. 
8-12.S Small claims. 
8-12.6 Boards of review-Appointment, removal, compensation. 
8-12.7 Boards of review- Duties, powers, procedure before. 
8-12.8 Appeal to tax appeal court. 
8-12.9 Appeal to board ·of review. 
8-12.10 Costs-Deposit for an appeal. 
8-12.11 Costs-Outcome of appeal. 
8-12.12 Taxes paid pending appeal. 
8-12.13 Amendment of assessment list to conform to decision. 
8-12.14 Appeals' settled by director. 

Sec. 8-12.1 . Generally. 
Any taxpayer or owner who may deem himself or herself aggrieved by an assessment made by the director 

or by the directoi:'s refusal to allow any exemption, may appeal from the assessment or from such refusal to the board 
of review or the tax appeal court pursuant to HRS Section 232-16 on or before January 15th preceding the tax year, 
as provided in this article. Where such an appeal is based upon the ground that the ·assessed value of the real 
property fOr.tax·purposes is excessive, the valuation claimed by the taxpayer or owner in the.appeal shall be 
admissible in evidence, in any subsequent condemnation action involving the property, as an admission that the fair 
market value of the real property as of the date of assessment is no more than the value arrived at when the assessed 
value from which the taxpayer or owner appealed is adjusted to 100 percent fair market value; provided, that such 
evidence shall not in any way affect the right bf the taxpayer or owner to any severance damages to which the 
taxpayer or owner may be entitled. (Sec. 8-12.1 , R.O. 1978 (1987 Supp. to 1983 Ed.); Am. Ord. 96-15, 97-55) 

Sec. 8-12.2· Appeals by persons 1tnder contractual obligations. · 
Whenever any person is under a contractual obligation to pay a· tax assessed against another, the person 

shall have the same rights of appeal to the board ofreview and the tax appeal court and the Supreme Court, in such 
person's own name, as if the tax were assessed against such person. The person against whom the tax is assessed 
shall also have a right to appear and be heard on any such application or appeal. (Sec. 8-12.2, RO. 1978 (1983 Ed.)) 



Sec. 8 ... f2.3 Grounds.of appeal-Re3l property taxes . 
. . Iri the case of a real property tfilc appeal, no taxpayer shaU be deemed aggrieved by an assessment; nor shall 

an assessment be lowered or an exemption allowed, unless there is·shown.(l) assessment of the property exceeds by 
mor.e.than 10 pereent the.market value of the property, or (2) lack oftiniformitY or inequality, brought about by 
illegality. of the methods used or error in the application of the methods to the. property involved; or. (1) denial of an 
exemption to whieh the taxpayer is entitled and for which such per.sort has qualified, or ( 4) illegality, on any ground 
arising under the Constihrtion or laws of the United States or the laws of the state or the ordinances of the city in 
addition to the ground of illegality of the methods used, mentioned in clause (2). (Sec. 8-12.3, R.O. 1978 (1987 
Supp .. to.1983 Ed.); Am. Ord. 96-58) 

Sec. 8-.12.4 Second appeal. 
In every case·jn· which ·a taxpayer appeals a real property tax assessment to the board of review or to the tax 

appeal court anq there is pending ap. .appeal of the assessment, the taxpayer shall not be reqtiin;d to file a notice of 
the second appeal; provided, the first appeal bas not been decided prior to January 15th preceding the tax year of the 
second appeal; '8nd provided further, the director gives notice that the tax assessment has not been changed.from the 
assessment which is the subject.of the appeal. (Sec. 8-12.4, RO. 1978 (1983 Ed.); Am. Ord. 96.-15,.97-55) 

Sec. 8-12.5 Small claims. 
Any protesting taxpayer who would incur a total tax liability, not including penalties and interest, of less 

than $1,000:00 by reason of the.protested ·&Ssessment or payment in question, may elect to employ the small claims 
procedures .of the tax appeal court as set out in HRS Section 232-5. (Sec. 8-12.5, R.O. 19g8 (1983 Ed.)) 

Sec. 8-12.6 Boards of review-Appointment, removal, compensation. 
(a) . Tlier~ shall be up to five- boards ofreview for the City and Count-y of Honolulu, ~ach of which shall consist 

of five members. In addition tO meeting the requirements established in Revised CnarterSection 13-103, 
the members shall have resided in the state for at least three years at the time of their appointments. The 
appointment of a member shall be to serve on one of the boards ofreview for the duration ofthe member's 
appointment and, in accordance with Section 8-12. 7( c ), to serve, temporarily, as a substitute member of one 
of the other board ofreview for meetings for-which such other board is unable to establish -a quorum, but 
not due to a vacancy on such board. Any vacancy in any of the boards shall be filled for the unexpired tenn 
as provided for in the charter. · 

(b) A chair and vice-chair of each board shall be elected annually from among the board's membership by its 
respective members. The vice-chair shall serve as the chair of the board during the chair's temporary 
absence from the city, illness, or disqualification. Each member may receive and be paid out of the treasury 
compensation for. such member's services for each day's actual attendance· and the member's actual traveling 
expenses. 

(Sec. 8-12.6, R.O. 1978 (1987' Supp. to 1983 Ed.); Ani. Ord. 96-16, 06-38) 

Sec. 8-12.7 Boards of review-Duties, powers, procedure before. 
(a) Each board for the city shall hear disputes between the director and any taxpayer in alJ cases in which 

appeals have been.duly taken. The fact that a notice of appeal has been duly filed by a taxpayer shall be 
conclusive· evidence. of the existence 0f a dispute. However, this provision shall not ~e construed to permit 
a taxpayer to dispute an assessment tp the extent that it is.in accordance with the taxpayer's return, as may 
l?e l'equired ptil'suantto this.chapter, unless the taxpayer shows lac:k qfuniformity er inequality as set forth 

. inSeeti,on 8~U.3. ·· 
(b) · The assignment of particular tax appeals to a specifie board of re:view shall be made by the director. 
( c) . Upon lh.e re.quest of the .chair of one board, the chair of one of the other. boards may admiii.isttativ.ely, and 

without requirement of formal action ·of that ch?ir'S board, temporarily assign a member of that board to 
serve as·a substitute member· of the requesting board for purposes ofestablishing a quorum.at a designated 

. meetjng or designated mee_tings. of the 1'equesting b9ard., The substitute member terpporarily assigned under 
this subsection shall· serve· on:ly foI the .particular board m~eting ·or meetings for which the assigriment is 
made and only so !Ong as a quorum.may not be maintained b;y the.board to which the s·ulistitute member is 
assigned. During the period .0f the: substitute member's assignIIient, the substitute member may-participate 
in the discussion of and vote on all appeals b~fote the board. Nothing herein shall·prevent a·me.mber from 
,ag~in being.assigned under this subsection. 

(d) Each beard shall hold public meetings at some central lo.cationin the eity c.ommencing.not later.than 
J~uary 15th of each.year and shall hear, as e:Kpeditiously as possible~. all appeals assigned to it for each 
year. With the exception .of-questions involving the Ct>nstitution.0r laws of the Unite.d State$, each board 
shall haye the authoricy to decide all questions of fact ahd all questions of law necessary to the 
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Article 1. General Provisions 

Sec. 21-1.10 Title. 
The provisions of this chapter, inclusive of any amendments, shall be known as the land use ordinance (LUO) 

of the City and County of Honolulu. The provisions may also be referred to as the zoning ordinance and may, to the extent 
practicable, contain other ordinances regulating the utilization of land pursuant to Section 6-1504 of the charter. (Added by 
Ord. 99-12) 

Sec. 21-1.20 Purpose and intent. 
(a) The purpose of the LUO is to regulate land use in a manner that will encourage orderly development in 

accordance with adopted land use policies, including the Oahu general plan and development plans, and to 
promote and protect the public health, safety and welfare by, more particularly: 
(I) Minimizing adverse effects resulting from the inappropriate location, use or design of sites and 

structures; 
(2) Conserving the city's natural, historic and scenic resources and encouraging design which enhances 

the physical form of the city; and 
(3) Assisting the public in identifying and understanding regulations affecting the development and use 

of land. 
(b) It is the intention of the council that the provisions of the LUO provide reasonable development and design 

standards for the location, height, bulk and size of strnctures, yard areas, off-street parking facilities, and open 
spaces, and the use of structures and land for agriculture, industry, business, residences or other purposes. 

(Added by Ord. 99-12) 

Sec. 21-1.30 Administration. 
The director shall administer the provisions of the LUO. 

(Added by Ord. 99-12) 

Sec. 21-1.40 Appeals. 
Appeals from the actions of the director in the administration of the provisions of the LUO shall be to the 

zoning board of appeals as provided by Section 6-1516 of the charter. Appeals shall be filed within 30 days of the mailing 
or service of the director's decision. (Added by Ord. 99-12) 

Sec. 21-1.50 Variances. 
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(3) Structures on lots with a slope of 15 percent or more shall be governed by a maximum 
building envelope running parallel to grade at 30 feet in height measured vertically; and 
which intersects vertical front, rear and side yard planes, each 20 feet in height set at the 
respective buildable area boundary line. These intersections shall each be made at an 
angle of 60 degrees measured from the top of the respective yard plane (see Figure 21 -
3.2). 

(Added by Ord. 99-12) 

Development Standard 

Minimum lot area (acres) 

Minimum lot width and depth 
(feet) 
Yards (feet): I Front 

I Side and rear 
Maximum building area 
(percent of zonine: lot) 
Ma~imum beie:ht (feet)' 
Height setbacks 

Table 21-3.J 
P-2, Agricultural & Country Districts 

Development Standards 

District 
P-2 AG-I AG-2 
5 5 3 for major 

livestock 
production, 2 
for all other 

uses 
200 150 150 

30 15 15 
15 10 JO 
5 101 101 

15-25 15-253 15-253 

per Sec. 21- per Sec. 21- per Sec. 21-
3.40-l(e) 3.50-4(c) 3 50-4(c) 

Countrv 
I 

100 

15 
10 

25 ' 

15-30 
per Sec. 21-

3.60-4(c) 

11-leights above the minima of the given range may require height setbacks or may be subject to other 
requirements. See the appropriate section for the zoning district for additional development standards 
concerning height. 
1For nonagricultural structures. . 
3Fitleen feet for nonagricultural structures and dwellings; up to 25 feet are permitted if height setbacks are 
provided. 
(Added by Ord. 99-12) 

Sec. 21-3.70 Residentia l districts--Purpose and intent. 
(a) The purpose of the residential district is to allow for a range of residential densities. The primary 

use shall be detached residences. Other types of dwellings may also be allowed, ihcluding zero lot 
line, cluster and common wall hoasing arrangements. Nondwelling uses which support and 
complement residential neigh&orhood activities shall also be permitted. 

(b) The intent of the R-20 and R-10 districts is to provide areas for large lot developments These areas 
would be located typically at the outskirts of urban development and may be applied as a transitional 
district between preservation, agricultural or country districts and urban districts. They would also 
be applied lo lands where residential use is desirable but-some deyelopment constraints are present. 

(c) The intent of the R-7.5, R-5 and R-3.5 districts is to provide areas for urban residential development. 
These districts would be applied extensively throughout the island. 

(Added by Ord. 99-1 2) 

Sec. 21-3.70-1 Residential uses and development standards. 
(a) Within the residential districts, permitted uses and strnctures shall be as enumerated in Table 21-3. 
(b) Within the residential districts, development standards shall be as enumerated in Table 21-3.2. 
(c) Additional Development Standards. 

(I) Maximum Height. The maximum height of structures shall be determined by the 
building envelope created as the result of the intersection of two planes. The first plane 
shall be measured horizontally across the parcel at 25 feet above the high point of the 
buildable area boundary line. The second plane shall run parallel to grade, as described in 
Section 21-4.60(b), measured at a height of30 feet. If the two planes do not intersect, 
then the building envelope shall be determined by the first plane (see Figure 21-3. I 0). 

(2) Height Setbacks. 
(A) Any portion ofa structure exceeding 15 feet shall be set back from every side 

and rear buildable area boundary line one foot for each two feet of additional 
height over 15 feet (see Figure 21-3.10); and 

(B) Any portion of a structure exceeding 20 feet shall be set back from the front 
bui ldable area boundary line one foot for every two feet of additional height 
over 20 feet. 

(Added by Ord. 99-12) 
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